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generally be restricted by the employer
or HSA trustee. Under the statute and
administrative guidance, any expense
incurred after an HSA is established is
eligible for reimbursement, without
restriction by an employer contributing
to the HSA or trustee of the HSA. Thus,
as a practical matter, whether or not an
expense relates to a preexisting
condition cannot determine the
reimbursement. As such HSAs by
design cannot impose a preexisting
condition exclusion. Similarly, due to
comparability rules requiring uniform
contributions to HSAs by employers,
employers and trustees generally cannot
use differing amounts of contributions
to impose a preexisting condition
exclusion.

The eligibility for tax-free
reimbursement from an HSA is also
determined by statute; namely, the
qualified medical expenses of the HSA
owner and the HSA owner’s dependents
incurred after the HSA is established
may be reimbursed on a tax-free basis by
the HSA. Special enrollment rules for
dependent children or spouses are not
relevant because once an HSA is
established they are eligible for tax-free
reimbursements immediately. With
respect to special enrollment upon loss
of coverage, the rules for employer
contributions generally require that all
employees who are eligible for HSA
contributions and participating in the
employer’s HDHP receive comparable
HSA contributions. Thus, the
combination of the comparability rules
and the application of the special
enrollment rules to the HDHP will
generally ensure compliance with
respect to employer HSA contributions
because once an employee is enrolled in
an employer-provided HDHP due to the
special enrollment rules, the employer
must make comparable contributions to
the employee’s HSA.

Indemnity Insurance

Under HIPAA, the April 1997 interim
rules, and these final regulations,
hospital indemnity and other fixed-
dollar indemnity insurance are excepted
benefits if the benefits are provided
under a separate policy, certificate, or
contract of insurance; if there is no
coordination of benefits between the
provision of the benefits and an
exclusion of benefits under any group
health plan maintained by the same
plan sponsor; and if the benefits are
paid with respect to an event regardless
of whether benefits are provided with
respect to the event under any group
health plan maintained by the same
plan sponsor. These regulations clarify
that, for hospital indemnity or other
fixed-dollar indemnity insurance to

qualify as excepted benefits, such
insurance must pay a fixed dollar
amount per day (or other period),
regardless of the amount of expenses
incurred. An example clarifies that if a
policy provides benefits only for
hospital stays at a fixed percentage of
hospital expenses up to a maximum
amount per day, the benefits are not
excepted benefits. This is the result
even if, in practice, the policy pays the
maximum for every day of
hospitalization.

Supplemental Insurance

Under HIPAA, the April 1997 interim
rules, and these final regulations,
Medicare supplemental health
insurance (as defined under section
1882(g)(1) of the Social Security Act);
coverage supplemental to TRICARE; and
similar coverage that is supplemental to
a group health plan are excepted
benefits if they are provided under a
separate policy, certificate, or contract
of insurance. These regulations clarify
that, for coverage supplemental to a
group health plan to qualify as excepted
benefits, the coverage must be
specifically designed to fill gaps in
primary coverage, such as coinsurance
or deductibles. Coverage that becomes
secondary or supplemental only under a
coordination-of-benefits provision in the
insurance contract or plan documents
does not qualify as excepted
supplemental benefits.

Treatment of Partnerships

Any plan, fund, or program that is
established or maintained by a
partnership and that provides medical
care to present or former partners or
their dependents, and that otherwise
would not be an employee welfare
benefit plan, is considered an employee
welfare benefit plan that is a group
health plan under Part 7 of ERISA and
Title XXVII of the PHS Act.10 As such,
the partnership is considered the
employer with respect to any partner.
Participants in the plan include
individuals who are partners of the
partnership. Additionally, with respect
to group health plans maintained by
self-employed individuals (under which
one or more employees are
participants), the self-employed
individual is considered a participant if
this individual is or may become
eligible to receive a benefit under the
plan or if the individual’s beneficiaries
may be so eligible. These regulations
clarify that, for purposes of Part 7 of
ERISA and Title XXVII of PHS Act, a

10 Such a plan, fund, or program is also
considered a group health plan under section
5000(b)(1) and Chapter 100 of the Code.

partner must be a bona fide partner in
order to be considered an employee, and
the partnership is considered the
employer of a partner only if the partner
is a bona fide partner. These final
regulations also clarify that whether an
individual is a bona fide partner is
determined based on all the relevant
facts and circumstances, including
whether the individual performs
services on behalf of the partnership.

Counting the Average Number of
Employees

A paragraph has been reserved in the
final rules for determining the average
number of employees employed by an
employer for a year. For proposed rules
on this topic, see the Departments’
notice of proposed rulemaking,
published elsewhere in this issue of the
Federal Register.

C. Economic Impact and Paperwork
Burden

Summary—Department of Labor and
Department of Health and Human
Services

HIPAA’s group market portability
provisions, which include limitations
on the scope and application of
preexisting condition exclusions, and
special enrollment rights, provide a
minimum standard of protection
designed to increase access to health
coverage. The Departments crafted these
final regulations to secure these
protections, consistent with the intent of
Congress, and to do so in a manner that
is economically efficient.

The primary economic effects of
HIPAA'’s portability provisions ensue
directly from the statute. These
regulations, by clarifying and securing
HIPAA'’s statutory protections, will
delineate and possibly expand HIPAA’s
effects at the margin.

Effects of the Statute

HIPAA’s statutory group market
portability provisions extend coverage
to certain individuals and preexisting
conditions not otherwise covered. This
extension of coverage entails both
benefits and costs. Individuals enjoying
expanded coverage will realize benefits.
In some instances these individuals will
gain coverage for services they
otherwise would have purchased out-of-
pocket. In other instances the extension
of coverage will induce individuals to
consume more (or different) health care
services, which in some cases may
improve health outcomes. The dollar
value of the extended coverage is
estimated to be $515 million annually.
Potential additional benefits from
improved health outcomes are difficult
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to quantify (and the Departments have
not attempted to do so), but may be
large in aggregate, and will be large for
at least some individuals whose health
outcomes may be substantially
improved. Another indirect benefit of
HIPAA'’s portability provisions is a
reduction in so-called “job lock”—a
phenomenon in which individuals keep
jobs they would prefer to leave to avoid
losing coverage for preexisting
conditions. If workers move into more
productive jobs, the overall economy
will benefit.

It should be noted that the benefits of
HIPAA’s portability provisions in any
given year will be concentrated in a
relatively small population that gains
coverage under HIPAA for needed care
that would otherwise not be covered.
The number that might so benefit has
been estimated at 100,000 individuals.

The direct costs of HIPAA’s
portability provisions generally include
the cost of extending coverage to
additional services, as well as certain
attendant administrative costs. The cost
of extended coverage is estimated at
$515 million annually. The major
administrative costs include the cost of
providing certificates of creditable
coverage, and possibly the cost of
carrying out special enrollments and
offsets of preexisting condition
exclusion periods. The Departments did
not attempt to fully estimate the
administrative costs of the HIPAA
statute but in crafting this regulation did
attempt to constrain these costs.

The Departments believe that the cost
of HIPAA is borne by covered workers.
Cost can be shifted to workers through
increases in employee premium shares
or reductions (or smaller increases) in
pay or other components of
compensation, or by increases in
deductibles or other cost sharing or
other reductions in the richness of
health benefits. Whereas the benefits of
HIPAA are concentrated in a relatively
small population, the costs are
distributed broadly across plans and
enrollees.

The Departments have considered
whether the costs imposed by HIPAA’s
statutory portability provisions have
had any major indirect negative effects,
and concluded that such effects are
possible but probably small.

Any mandate to increase the richness
or availability of health insurance adds
to the cost of insurance. It is possible
that some small number of employers
and employees already at the brink of
affordability would drop coverage in
response to the implementation of
HIPAA. The Departments also note that
the estimated $515 million cost
associated with extensions of coverage

under HIPAA amounts to a small
fraction of one percent of total
expenditures by private group health
plans. This suggests that the cost of
HIPAA is a small, possibly negligible,
factor in most employers’ decisions to
offer health coverage and workers’
decisions to enroll. The Departments
believe that the benefits of HIPAA’s
statutory group market portability
provisions justify their cost. The
Departments’ full assessment of the
costs and benefits of HIPAA’s statutory
provisions and their basis for that
assessment is detailed later in the
preamble.

Effects of the Final Regulations

By clarifying and securing HIPAA’s
statutory portability protections, these
regulations will help ensure that HIPAA
rights are fully realized. The result is
likely to be a small increase at the
margin in the direct and indirect
economic effects of HIPAA’s statutory
portability provisions. The Departments
believe that the regulation’s benefits
will justify its costs.

Additional economic benefits derive
from the regulations’ clarifications of
HIPAA'’s portability requirements. By
clarifying employees’ rights and plan
sponsors’ obligations under HIPAA’s
portability provisions, the regulations
will reduce uncertainty over health
benefits, thereby fostering labor market
efficiency and the establishment and
continuation of group health plans by
employers.

Many provisions of the final
regulations closely resemble provisions
included in the interim final regulations
that the final regulations supplant. This
regulatory action, however, adds or
amends both certain provisions directed
at the scope of HIPAA’s portability
protections and certain provisions
establishing administrative
requirements intended to safeguard
those protections.

Scope of Protections

These final regulations are intended
to secure and implement HIPAA’s group
market portability provisions under
certain special circumstances. The final
regulations therefore contain a number
of provisions intended to clearly delimit
the scope of HIPAA’s portability
protections. Most of these provisions
closely resemble and will have the same
effect as provisions of the interim final
regulations. Others, however, clarify or
expand at the margin the range of
situations to which HIPAA'’s portability
protections apply or in which a loss of
eligibility may trigger special
enrollment rights. These include the
requirement that health coverage under

foreign government programs be treated
as creditable coverage for purposes of
limiting the application of preexisting
condition exclusions; the extension of
special enrollment rights to individuals
who lose eligibility for coverage in
connection with the application of
lifetime benefit limits, movement out of
an HMO's service area, or the
termination of a health coverage option
previously offered under a group health
plan; and the establishment of a special
enrollment right for a participant to
change among available coverage
options under a group health plan when
adding one or more dependents in
connection with marriage, adoption, or
placement for adoption. Each of these
provisions is expected to result in a
small increase in the economic effects of
HIPAA’s statutory portability
protections. The Departments have no
basis to quantify these small increases.
The potential size of affected sub
populations is explored later in the
preamble.

Administrative Requirements

In order to secure and implement
HIPAA'’s group market special
enrollment and portability provisions,
both the HIPAA statute and these final
regulations establish certain
administrative requirements.

As noted above, the HIPAA statute
generally requires plans and issuers to
provide certifications of prior coverage
to individuals leaving coverage. These
regulations additionally require plans
and issuers to notify individuals of their
special enrollments rights, any
preexisting condition exclusion
provisions, and the applicability of such
exclusions where individuals provide
evidence of prior coverage that is of
insufficient duration to fully offset
exclusion periods. Plans will incur cost
to comply with these administrative
requirements. The Departments estimate
the administrative cost to prepare and
distribute certifications and notices to
be $97 million per year. Nearly all of
this, or $96 million, is attributable to the
preparation and distribution of
certifications as required under HIPAA’s
statutory provisions. These final
regulations include numerous special
provisions that serve to reduce plans’
cost of providing certifications. A more
strict interpretation of the statute would
require plans to send an individual
certificate to each affected enrollee.
Such strict interpretation would result
in plans sending 80.1 million
certificates annually at cost of $157.6
million, which is $61.6 million more
than the burden imposed by the final
regulations.
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Generally all of the major
administrative requirements included in
the final regulations were also included
in the interim final regulations. The
final regulations make minor additions
to two requirements, however. They
require plans to include educational
statements in certificates of creditable
coverage and to maintain in writing
their procedures for requesting
certificates. The cost of these additional
requirements is expected to be small,
and was not estimated separately from
the overall cost of providing certificates.

Other changes included in these final
regulations are likely to slightly reduce
plans’ cost to provide certain HIPAA-
required notices. Included with the final
regulation is new sample language for
general and specific notices of
preexisting condition exclusions, which
may serve to reduce some plans’ costs
of providing these notices, and revised
sample language for special enrollment
rights notices. The final regulations also
clarify the narrow scope of the
requirement to notify certain affected
participants of the specific application
of preexisting condition exclusions. The
Departments did not estimate the
impact of these provisions separately
from the overall cost of providing
general and specific notices of
preexisting condition exclusions and
notices of special enrollment rights.

The Departments’ full assessment of
the costs and benefits of this regulation
and their basis for that assessment is
detailed later in this preamble.

Executive Order 12866—Department of
Labor and Department of Health and
Human Services

Under Executive Order 12866 (58 FR
551735, Oct. 4, 1993), the Departments
must determine whether a regulatory
action is “significant”” and therefore
subject to the requirements of the
Executive Order and subject to review
by the Office of Management and
Budget (OMB). Under section 3(f), the
order defines a “‘significant regulatory
action” as an action that is likely to
result in a rule: (1) Having an annual
effect on the economy of $100 million
or more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also referred to as
“economically significant’); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)

raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of the Executive
Order, this action is ‘“economically
significant” and subject to OMB review
under Section 3(f) of the Executive
Order. Consistent with the Executive
Order, the Departments have assessed
the costs and benefits of this action. The
Departments’ assessment, and the
analysis underlying that assessment, is
detailed below. The Departments
performed a comprehensive, unified
analysis to estimate the costs and
benefits attributable to the regulations
for purposes of compliance with
Executive Order 12866, the Regulatory
Flexibility Act, and the Paperwork
Reduction Act.

Statement of Need for Action

These final regulations are needed to
clarify and interpret the HIPAA
portability provisions (increased
portability through limitation on
preexisting condition exclusions) under
Section 701 of the Employee Retirement
Income Security Act of 1974 (ERISA),
Section 2701 of the Public Health
Service Act, and Section 9801 of the
Internal Revenue Code of 1986. The
provisions are needed to improve the
availability and portability of health
coverage by limiting preexisting
condition exclusions and their use, and
requiring that group health plans and
group health insurance issuers allow
individuals to enroll under certain
circumstances (special enrollment).
Additional guidance was required to
clarify certain definitions, such as the
definition of creditable coverage; to
clarify the method of determining the
proper length of a preexisting condition
exclusion period for an individual; to
describe the circumstances under which
an individual must be allowed a special
enrollment opportunity; and to describe
notices that group health plans and
group health insurance issuers must
provide to individuals.

Economic Effects

The Departments believe that this
regulation’s benefits will justify its
costs. This belief is grounded in the
assessment of costs and benefit that is
summarized earlier in the preamble and
detailed below.

Regulatory Flexibility Act—Department
of Labor and Department of Health and
Human Services

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the

notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) that
are likely to have a significant economic
impact on a substantial number of small
entities. Unless an agency certifies that
arule will not have a significant
economic impact on a substantial
number of small entities, section 604 of
the RFA requires the agency to present
a final regulatory flexibility analysis at
the time of the publication of the notice
of final rulemaking describing the
impact of the rule on small entities.
Small entities include small businesses,
organizations, and governmental
jurisdictions.

Because these final rules are being
issued without prior notices of proposed
rulemaking, the RFA does not apply,
and the Departments are not required to
either certify that the rule will not have
a significant impact on a substantial
number of small entities or conduct a
regulatory flexibility analysis. The
Departments nonetheless crafted these
regulations in careful consideration of
their effects on small entities.

For purposes of this discussion, the
Departments consider a small entity to
be an employee benefit plan with fewer
than 100 participants. The basis for this
definition is found in section 104(a)(2)
of ERISA, which permits the Secretary
of Labor to prescribe simplified annual
reports for pension plans which cover
fewer than 100 participants. Under
section 104(a)(3), the Secretary may also
provide for simplified annual reporting
and disclosure if the statutory
requirements of part 1 of Title I of
ERISA would otherwise be
inappropriate for welfare benefit plans.
Pursuant to the authority of section
104(a)(3), the Department of Labor has
previously issued at 29 CFR 2520.104—
20, 2520.104-21, 2520.104—41,
2520.104—46 and 2520.104b—10, certain
simplified reporting provisions and
limited exemptions from reporting and
disclosure requirements for small plans,
including unfunded or insured welfare
plans covering fewer than 100
participants and which satisfy certain
other requirements.

Further, while some small plans are
maintained by large employers, most are
maintained by small employers. Both
small and large plans may enlist small
third party service providers to perform
administrative functions, but it is
generally understood that third party
service providers transfer their costs to
their plan clients in the form of fees.
Thus, the Departments believe that
assessing the impact of this rule on
small plans is an appropriate substitute
for evaluating the effect on small
entities. The definition of small entity
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considered appropriate for this purpose
differs, however, from a definition of
small business based on size standards
promulgated by the Small Business
Administration (SBA) (13 CFR 121.201)
pursuant to the Small Business Act (5
U.S.C. 631 et seq.). The Department of
Labor solicited comments on the use of
this standard for evaluating the effects
of the interim final on small entities. No
comments were received with respect to
the standard.

The Departments believe that the
benefits of this regulation will justify its
costs. This belief is grounded in the
assessment of costs and benefit that is
summarized earlier in the preamble and
detailed below in the ‘“Basis for
Assessment of Economic Impact”
section. The direct financial value of
coverage extensions pursuant to
HIPAA’s portability provisions are
estimated to be approximately $180
million for small plans, or a small
fraction of one percent of total small
plan expenditures.?

In order to secure and implement
HIPAA’s portability provisions, the
HIPAA statute and interim final
regulations established certain
administrative requirements, including
requirements to provide certifications of
creditable coverage and notices of
special enrollment rights and
preexisting condition exclusions. The
Departments estimate the cost for small
plans to prepare and distribute
certifications and notices to be $13
million per year.12 These costs will
initially be borne by issuers who supply
small group insurance products and by
third-party administrators who provide
services to small insured plans. These
two types of entities will spread the
costs across a much larger pool of small

11 Gomputer runs using Medical Expenditure
Survey Household Component (MEPS-HC) and the
Robert Wood Johnson Employer Healthy Benefits
Survey determined that the share of covered
private-sector job leavers at small firms average 35
percent of all covered private sector job leavers.
From this, we inferred that the financial burden
borne by small plans is approximately 35 percent
of the total expenditures by private-sector group
health plans.

12 As noted above, the total cost for certificates
and notices is estimated to be $97 million. We
estimate that 13 percent of individuals receiving
certificates and notices receive them from small
group health plans, and on that basis estimates that
13% of the total cost falls on such plans. As noted
below, we estimate that out of a total of 54 million
individuals who leave coverage under group health
plans, individual health insurance policies or
public programs, 20 million, or 44 percent, are
leaving private-sector group plans. Assuming that
the proportion of these that are leaving small plans
is equal to the proportion of covered, private-sector
job leavers who leave small firms (estimated to be
35 percent, as noted above), 13 percent of those
leaving any type of coverage are leaving coverage
under small group plans.

plans who will in turn transfer cost
broadly to plan enrollees.

Special Analyses—Department of the
Treasury

Notwithstanding the determinations
of the Departments of Labor and of
Health and Human Services, for
purposes of the Department of the
Treasury it has been determined that
this Treasury decision is not a
significant regulatory action. Pursuant
to sections 603(a) and 605(b) of the
Regulatory Flexibility Act, it is hereby
certified that the collections of
information referenced in this Treasury
decision (see §§54.9801-3, 54.9801—4,
54.9801-5, and 54.9801-6) will not have
a significant economic impact on a
substantial number of small entities.
Although a substantial number of small
entities will be subject to the collection
of information requirements in these
regulations, the requirements will not
have a significant economic impact on
these entities. The average time required
to complete a certification required
under these regulations is estimated to
be 4 to 5 minutes for all employers. This
average is based on the assumption that
most employers will automate the
certification process. The paperwork
requirements other than certifications
that are contained in the regulations are
estimated to impose less than 2% of the
burden imposed by the certifications.
Many small employers that maintain
group health plans have their plans
administered by an insurance company
or third party administrators (TPAs).
Most insurers and TPAs are expected to
automate the certification process and
therefore their average time to produce
a certificate should be similar to the 4
to 5 minute average estimated for all
employers. However, even for small
employers that do not automate the
certification process, the collection of
information requirements in the
regulation will not have a significant
impact. Even if it is conservatively
assumed that their average time to
produce a certificate is 3 times as long
as the highest estimate for all employers
(i.e., 15 minutes per certificate) and that
all of their employees are covered by
their group health plan and that half of
the employees receive a certificate each
year, the average burden per employee
is less than 8 minutes per year. This can
be rounded up to 8 minutes to more
than account for the additional burden
imposed by the other paperwork
requirements of the final regulations.
Thus, for example, for an employer with
10 employees, the annual burden would
be not more than 1 hour and 20 minutes
per year. At an estimated cost of $18 per
hour, this would result in a cost of not

more than $24 per year for the
employer, which is not a significant
economic impact. Because the
collection of information requirements
of this Treasury decision will not have
a significant economic impact on a
substantial number of small entities, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on its impact on small business.

Paperwork Reduction Act
Department of Labor

These final regulations include three
separate collections of information as
that term is defined in the Paperwork
Reduction Act of 1995 (PRA 95), 44
U.S.C. 3502(3): the Notice of Enrollment
Rights, Notice of Preexisting Condition
Exclusion, and Certificate of Creditable
Coverage. Each of these disclosures is
currently approved by the Office of
Management and Budget (OMB) through
October 31, 2006 in accordance with
PRA 95 under control numbers 1210—
0101, 1210-0102, and 1210-0103.

Department of the Treasury

These final regulations include a
collection of information as that term is
defined in PRA 95: the Notice of
Enrollment Rights, Notice of Preexisting
Condition Exclusion, and Certificate of
Creditable Coverage. Each of these
disclosures is currently approved by
OMB under control number 1545-1537.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Department of Health and Human
Services

These final regulations include three
separate collections of information as
that term is defined in PRA 95: the
Notice of Enrollment Rights, Notice of
Preexisting Condition Exclusion, and
Certificate of Creditable Coverage. Each
of these disclosures is currently
approved by OMB through June 30,
2006 in accordance with PRA 95 under
control number 0938-0702.
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Small Business Regulatory Enforcement
Fairness Act

This final rule is subject to the
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.) and is being
transmitted to Congress and the
Comptroller General for review. The
final rule, is a “major rule,” as that term
is defined in 5 U.S.C. 804, because it
may result in (1) an annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries, or
federal, State or local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies assess anticipated costs
and benefits before issuing any rule that
may result in an expenditure in any 1
year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million. These
final regulations have no such mandated
consequential effect on State, local, or
tribal governments, or on the private
sector.

Federalism Statement Under Executive
Order 13132—Department of Labor and
Department of Health and Human
Services

Executive Order 13132 outlines
fundamental principles of federalism. It
requires adherence to specific criteria by
federal agencies in formulating and
implementing policies that have
“substantial direct effects” on the
States, the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Federal agencies
promulgating regulations that have
these federalism implications must
consult with State and local officials,
and describe the extent of their
consultation and the nature of the
concerns of State and local officials in
the preamble to the regulation.

In the Departments’ view, these final
regulations have federalism
implications because they may have
substantial direct effects on the States,
the relationship between the national
government and States, or on the
distribution of power and
responsibilities among the various

levels of government. However, in the
Departments’ view, the federalism
implications of these final regulations
are substantially mitigated because,
with respect to health insurance issuers,
the vast majority of States have enacted
laws which meet or exceed the federal
HIPAA portability standards.

In general, through section 514,
ERISA supersedes State laws to the
extent that they relate to any covered
employee benefit plan, and preserves
State laws that regulate insurance,
banking or securities. While ERISA
prohibits States from regulating a plan
as an insurance or investment company
or bank, HIPAA added a new section to
ERISA (as well as to the PHS Act)
narrowly preempting State requirements
for issuers of group health insurance
coverage. Specifically, with respect to
seven provisions of the HIPAA
portability rules, States may impose
stricter obligations on health insurance
issuers.13 Moreover, with respect to
other requirements for health insurance
issuers, States may continue to apply
State law requirements except to the
extent that such requirements prevent
the application of HIPAA’s portability,
access, and renewability provisions.

In enacting these new preemption
provisions, Congress intended to
preempt State insurance requirements
only to the extent that they prevent the
application of the basic protections set
forth in HIPAA. HIPAA’s conference
report States that the conferees intended
the narrowest preemption of State laws
with regard to health insurance issuers.
H.R. Conf. Rep. No. 736, 104th Cong. 2d
Session 205 (1996). State insurance laws
that are more stringent than the federal
requirements are unlikely to “prevent
the application of” the HIPAA
portability provisions, and be
preempted. Accordingly, States have
significant latitude to impose
requirements on health insurance
insurers that are more restrictive than
the federal law.

Guidance conveying this
interpretation of HIPAA’s preemption
provisions was published in the Federal
Register on April 8, 1997. 62 FR 16904.

13 States may shorten the six-month look-back
period prior to the enrollment date; shorten the 12-
month and 18-month maximum preexisting
condition exclusion periods; increase the 63-day
significant break in coverage period; increase the
30-day period for newborns, adopted children, and
children placed for adoption to enroll in the plan
with no preexisting condition exclusion; further
limit the circumstances in which a preexisting
condition exclusion may be applied (beyond the
federal exceptions for certain newborns, adopted
children, children placed for adoption, pregnancy,
and genetic information in the absence of a
diagnosis; require additional special enrollment
periods; and reduced the HMO affiliation period to
less than 2 months (3 months for late enrollees).

These final regulations clarify and
implement the statute’s minimum
standards and do not significantly
reduce the discretion given the States by
the statute. Moreover, the Departments
understand that the vast majority of
States have requirements that meet or
exceed the minimum requirements of
the HIPAA portability provisions.

HIPAA provides that the States may
enforce the provisions of HIPAA as they
pertain to issuers, but that the Secretary
of Health and Human Services must
enforce any provisions that a State fails
to substantially enforce. Currently, HHS
enforces the HIPAA portability
provisions in only one State in
accordance with that State’s specific
request to do so. When exercising its
responsibility to enforce the provisions
of HIPAA, HHS works cooperatively
with the State for the purpose of
addressing the State’s concerns and
avoiding conflicts with the exercise of
State authority. HHS has developed
procedures to implement its
enforcement responsibilities, and to
afford the States the maximum
opportunity to enforce HIPAA’s
requirements in the first instance. HHS’s
procedures address the handling of
reports that States may not be
substantially enforcing HIPAA’s
requirements, and the mechanism for
allocating responsibility between the
States and HHS. In compliance with
Executive Order 13132’s requirement
that agencies examine closely any
policies that may have federalism
implications or limit the policymaking
discretion of the States, DOL and HHS
have engaged in numerous efforts to
consult and work cooperatively with
affected State and local officials.

For example, the Departments sought
and received input from State insurance
regulators and the National Association
of Insurance Commissioners (NAIC).
The NAIC is a non-profit corporation
established by the insurance
commissioners of the 50 States, the
District of Columbia, and the four U.S.
territories. In most States the Insurance
Commissioner is appointed by the
Governor, in approximately 14 States,
the insurance commissioner is an
elected official. Among other activities,
it provides a forum for the development
of uniform policy when uniformity is
appropriate. Its members meet, discuss
and offer solutions to mutual problems.
The NAIC sponsors quarterly meetings
to provide a forum for the exchange of
ideas and in-depth consideration of
insurance issues by regulators, industry
representatives and consumers. CMS
and the Department of Labor staff have
consistently attended these quarterly
meetings to listen to the concerns of the
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State Insurance Departments regarding
HIPAA portability issues. In addition to
the general discussions, committee
meetings, and task groups, the NAIC
sponsors the standing CMS/DOL
meeting on HIPAA issues for members
during the quarterly conferences. This
meeting provides CMS and the
Department of Labor with the
opportunity to provide updates on
regulations, bulletins, enforcement
actions, and outreach efforts regarding
HIPAA.

The Departments received written
comments on the interim regulation
from the NAIC and from ten States. In
general, these comments raised
technical issues that the Departments
considered in conjunction with similar
issues raised by other commenters. In a
letter sent before issuance of the interim
regulation, the NAIC expressed
concerns that the Departments interpret
the new preemption provisions of
HIPAA narrowly so as to give the States
flexibility to impose more stringent
requirements. As discussed above, the
Departments address this concern in the
preamble to the interim regulation.

In addition, the Departments
specifically consulted with the NAIC in
developing these final regulations.
Through the NAIC, the Departments
sought and received the input of State
insurance departments regarding certain
insurance industry definitions,
enrollment procedures and standard
coverage terms. This input is generally
reflected in the discussion of comments
received and changes made in Section
B—Overview of the Regulations of the
preamble to these regulations.

The Departments have also
cooperated with the States in several
ongoing outreach initiatives, through
which information on HIPAA is shared
among federal regulators, State
regulators and the regulated community.
In particular, the Department of Labor
has established a Health Benefits
Education Campaign with more than 70
partners, including CMS, NAIC and
many business and consumer groups.
CMS has sponsored conferences with
the States—the Consumer Outreach and
Advocacy conferences in March 1999
and June 2000, and the Implementation
and Enforcement of HIPAA National
State-Federal Conferences in August
1999, 2000, 2001, 2002, and 2003.
Furthermore, both the Department of
Labor and CMS Web sites offer links to
important State Web sites and other
resources, facilitating coordination
between the State and federal regulators
and the regulated community.

Throughout the process of developing
these regulations, to the extent feasible
within the specific preemption

provisions of HIPAA, the Departments
have attempted to balance the States’
interests in regulating health insurance
issuers, and the Congress’ intent to
provide uniform minimum protections
to consumers in every State. By doing
so, it is the Departments’ view that they
have complied with the requirements of
Executive Order 13132.

Pursuant to the requirements set forth
in Section 8(a) of Executive Order
13132, and by the signatures affixed to
these final regulations, the Departments
certify that the Employee Benefits
Security Administration and the Centers
for Medicare & Medicaid Services have
complied with the requirements of
Executive Order 13132 for the attached
final regulation, Final Regulations for
Health Coverage Portability for Group
Health Plans and Group Health
Insurance Issuers (RIN 1210-AA54 and
RIN 0938—-AL43), in a meaningful and
timely manner.

Basis for Assessment of Economic
Impact—Department of Labor and
Department of Health and Human
Services

As noted above, the primary
economic effects of HIPAA’s portability
provisions ensue directly from the
statute. These regulations, by clarifying
and securing HIPAA'’s statutory
protections, will delineate and possibly
expand HIPAA'’s effects at the margin.

Effects of the Statute

In order to determine how many
workers could benefit from crediting
prior coverage against a new health
plan’s preexisting condition exclusion
period, we examined the 18 million
individuals who changed jobs in 2002.
Of these, approximately 1 in 3 had
health care coverage at those jobs and an
additional 8 million dependents also
received employer-sponsored health
care coverage through these job
changers. By allowing prior creditable
coverage, 4 million job changers, who
had at least 12 months of prior
creditable coverage, were able to change
jobs without the risk of a preexisting
condition exclusions for them or their 5
million dependents. An additional 2
million workers who changed jobs and
had some smaller amount of prior
coverage, faced reduced waiting periods
before receiving full coverage for them
and their 3 million dependents.14

14 We calculated these estimates using internal
runs off the MEPS-HC. These runs gave the number
of total job changers, total job changers that had
employer-sponsored insurance (ESI), and whether
this coverage had been for less than 12 months or
not. Estimates for dependents were based off the
ratio of policy-holders to total dependents from the
March 2003 Current Population Survey (March

The most direct effect of HIPAA’s
statutory group market portability
provisions is the extension of coverage
to individuals and preexisting
conditions not otherwise covered. This
extension of coverage entails both
benefits and costs. Individuals enjoying
expanded coverage will realize benefits.
In some instances these individuals will
gain coverage for services they
otherwise would have purchased out-of-
pocket, thereby reaping a simple and
direct financial benefit In other
instances the extension of coverage will
induce individuals to consume more (or
different) health care services, reaping a
benefit which has financial value, and
which in some cases will produce
additional indirect benefits both to the
individual (improved health) and
possibly to the economy at large
(increased productivity).® The simple
financial value of the direct benefits
(essentially the dollar value of the
extended coverage) is estimated to be
$515 million.16 The indirect benefits are

CPS). This approach to the question of how many
people are impacted by increased portability
parallels that of the September 1995 U.S. General
Accounting Office (GAO), Report HEHS-95-257,
“Health Insurance Portability: Reform Could Ensure
Continued Coverage for up to 25 Million
Americans,” September 1995.

15 For more detailed information, see Ellen
O’Brien’s article “Employer’ Benefits from Workers’
Health Insurance” Milbank Quarterly, Vol. 1 No. 1,
2003. She provides an extensive analysis of the
literature on benefits accruing to employers from
offering health benefits. She reports that researchers
are beginning to calculate the costs to employers of
unhealthy employees. Her work provides
information on studies that have demonstrated that
poor health may be related to lower productivity.
For example, she discusses studies that have
examined the effects on workplace productivity of
specific health conditions and show that poor
health reduces workers’ productivity at work, and
that effective health care treatments can reduce
productivity losses and may even pay for
themselves in terms of increased productivity.

16 The estimate of $515 million is the 1999
projection published in the August 1, 1996
Congressional Budget Office (CBO) report,
“Estimate of Costs of Private Sector Mandates;”” Bill
Number H.R. 3103, indexed. The index is derived
from the average annual percent change from 1999
to 2004 in aggregate private health insurance
expenditures, as reported in Table 3 of the
“National Health Care Projections Tables” by the
Centers for Medicare & Medicaid Services, Office of
the Actuary. CBO estimated the direct cost to the
private sector would total about $300 million in
1999. The specific items included in the estimate
are: (1) Limiting the length of time employer-
sponsored and group insurance plans could
withhold coverage for pre-existing conditions, and
(2) requiring that periods of continuous prior health
plan coverage be credited against pre-existing
condition exclusions of a new plan.

According to CBO, two-thirds of the cost reflects
the provision to limit exclusions for pre-existing
conditions. The key components of this estimate
are: (1) The number of people who would have
more of their medical expenses covered by
insurance if exclusions were limited to one year or
less, and (2) the average cost to insurers of that
newly insured medical care. The provision
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difficult to quantify (and the
Departments have not attempted to do
so), but may be large in aggregate, and
will be large for at least some
individuals whose health outcomes may
be substantially improved.

Another indirect (though intended)
benefit of HIPAA’s portability
provisions is a reduction in so-called
“job lock.” Job lock occurs when an
individual stays in a job with health
insurance that he or she would prefer to
leave out of concern that he or she
would lose coverage for care of his or
her own or a covered dependent’s
preexisting condition?”.

No attempt is made here to quantify
increases in labor force mobility
attributable to reduced job lock under
HIPAA. However, it is noted that at least
two indirect economic effects are likely
to follow such increased mobility. First,
the cost of coverage for some preexisting
conditions will be transferred from one
plan or issuer to another.?8 Second, if,

crediting prior coverage against current exclusions
will account for a third of the cost. This estimate
is based on two components: (1) The number of
people who would receive some added coverage,
and (2) the additional full-year cost of coverage,
adjusted to reflect the estimated number of months
of that coverage.

17 Findings on the effect of health insurance
coverage on job mobility have been mixed. A
thorough assessment of the job lock literature in the
past 10 years concluded that the most convincing
evidence suggests that health insurance plays an
important role in job mobility decisions, but is
unclear as to its implications (see Gruber, Jonathan
and Brigitte C. Madrian, 2002, Health Insurance,
Labor Supply and Job Mobility: A Critical Review
of the Literature, NBER Working Paper Series, No.
8817). A major concern in this literature has been
to find an identification strategy able to overcome
the potential correlation between the holding of
employer-sponsored health insurance and other
factors affecting job mobility independent from
health insurance (see Anna Sanz de Galdeano,
2004. Health Insurance and Job Mobility: Evidence
from Clinton’s Second Mandate, Center for Studies
in Economics and Finance Working Paper, No. 122).
This is illustrated by the 2004 Health Confidence
Survey which finds that 27 percent of the non-aged
population reported that they or an immediate
family member had experienced some form of job
lock, but only 15 percent of those attributed the job-
lock to a preexisting condition (see Ruth Helman &
Paul Frostin, “Public Attitudes on the U.S. Health
Care System: Findings from the Health Confidence
Survey.” Employee Benefits Research Institute,
Issue Brief no. 275 (EBRI, November 2004)).

18 This transfer generally implies offsetting costs
and benefits. It is possible, however, that in some
instances individuals’ mobility will allow them to
exploit opportunities for adverse selection by
moving into a richer health plan (see Cutler, D. and
Reber, S., 1998. Paying for health insurance: the
tradeoff between competition and adverse selection.
Quarterly Journal of Economics 113, 433-466, and
Cutler, D. and Zeckhauser, R. 2000. The anatomy
of health insurance, in Culyer, A., Newhouse, J.P.
(Eds.), Handbook of Health Economics, Vol. 1A.
Elsevier, Amsterdam, pp. 564—-629. For a
contrasting study see, Pauly, M.V., Mitchell, O. and
Zeng, Y. 2004 “Death Spiral Or Euthanasia? The
Demise Of Generous Group Health Insurance
Coverage” NBER Working Paper No. 10464, for a
discussion). Such movements would constitute

as is likely, a result is movement of
workers into more productive jobs, the
overall economy will benefit.

It should be noted that the benefits of
HIPAA'’s portability provisions in any
given year will be concentrated in a
relatively small population—generally,
individuals who because of some
combination of family health status and
use of health services, job mobility, and
plan provisions related to preexisting
condition exclusions or enrollment
opportunities, gain coverage under
HIPAA for needed care that would
otherwise not be covered.

According to CBO, any point in time,
about 100,000 individuals would have a
preexisting condition exclusion reduced
for prior creditable coverage. An
additional 45,000 would gain added
coverage in the individual market.1®

The direct costs of HIPAA’s
portability provisions generally include
the cost of extending coverage to
additional services, as well as certain
attendant administrative costs. The cost
of extended coverage is estimated at
$515 million annually. The major
administrative costs include the cost of
providing certificates of creditable
coverage, and possibly the cost of
carrying out special enrollments and
offsets of preexisting condition
exclusion periods. The Departments did
not attempt to fully estimate the
administrative costs of the HIPAA
statute but did, in crafting this
regulation, attempt to constrain these
costs, where possible. without
compromising HIPAA’s intent, as
discussed below.

The Departments considered the
probable incidence of these costs. The
Departments believe that by and large
the cost of HIPAA, like all of the cost
of group health benefits, are borne by
covered workers.20 The most direct

extensions of coverage with costs and benefits
resembling those of direct extensions of coverage
under HIPAA.

19 Congressional Budget Office, “Estimate of Costs
of Private Sector Mandates; Bill Number H.R. 3103,
August 1, 1996.

20 The voluntary nature of the employment-based
health benefit system in conjunction with the open
and dynamic character of labor markets make
explicit as well as implicit negotiations on
compensation a key determinant of the prevalence
of employee benefits coverage. It is likely that 80%
to 100% of the cost of employee benefits is borne
by workers through reduced wages (see for example
Jonathan Gruber and Alan B. Krueger, “The
Incidence of Mandated Employer-Provided
Insurance: Lessons from Workers Gompensation
Insurance,” Tax Policy and Economy (1991);
Jonathan Gruber, “The Incidence of Mandated
Maternity Benefits,” American Economic Review,
Vol. 84 (June 1994), pp. 622-641; Lawrence H.
Summers, “‘Some Simple Economics of Mandated
Benefits,” American Economic Review, Vol. 79, No.
2 (May 1989); Louise Sheiner, ‘Health Care Costs,
Wages, and Aging,”” Federal Reserve Board of

ways this cost can be shifted to workers
is through increases in employee
premium shares or reductions (or
smaller increases) in pay or other
components of compensation. Other
paths for shifting of HIPAA’s cost to
workers might include increases in
deductibles or other cost sharing, or
other reductions in the richness of
health benefits.

Whereas the benefits of HIPAA are
concentrated in a relatively small
population, the costs are distributed
broadly across plans and enrollees. The
cost for affected large, self-insured or
experience rated group plans is spread
across all enrollees in the plan. The cost
for small insured plans typically is
spread across large populations of small
plans and their enrollees, partly as a
result of State laws that compress small
group premium rates.

The Departments have considered
whether the costs imposed by HIPAA’s
statutory portability provisions have
had any major indirect negative effects,
and concluded that such effects are
possible but probably small.

Any mandate to increase the richness
or availability of health insurance adds
to the cost of insurance. It is possible
that some small number of employers
already at the brink of affordability
would drop coverage in response to the
implementation of HIPAA. The number
of employers so affected is probably
limited in part because as noted above,
employers can shift HIPAA’s cost to
workers in various ways, including
through increases in employee premium
shares or cost sharing—though such
increases might prompt some workers at
the margin to decline coverage.
Economic literature provides some
estimates of the responsiveness of
employers and workers to increases in
the price of insurance.2?

Governors working paper, April 1999; and Edward
Montgomery, Kathryn Shaw, and Mary Ellen
Benedict, “Pensions and Wages: An Hedonic Price
Theory Approach,” International Economic Review,
Vol. 33 No. 1, Feb. 1992). The prevalence of benefits
is therefore largely dependent on the efficacy of this
exchange. If workers perceive that there is the
potential for inappropriate denial of benefits they
will discount their value to adjust for this risk. This
discount drives a wedge in the compensation
negotiation, limiting its efficiency. With workers
unwilling to bear the full cost of the benefit, fewer
benefits will be provided. To the extent which
workers perceive a federal regulation supported by
enforcement authority to improve the security and
quality of benefits, the differential between the
employers’ costs and workers’ willingness to accept
wage offsets is minimized.
21Research shows that while the share of
employers offering insurance is generally stable and
eligibility rates have only declined slightly over
time, the overall increase in uninsured workers is
due to the decline in worker take-up rates, which
workers primarily attribute to cost. Research on
Continued
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The Departments note, however, that
cost increases attributable to HIPAA are
not price increases per se but reflect the
cost to enrich benefits, implying that
negative responses should be smaller
than would be expected in connection
with pure price increases. The
Departments also note that the
estimated $515 million cost associated
with extensions of coverage under
HIPAA amounts to a small fraction of
one percent of total expenditures by
private group health plans.22 This
compares with average annual group
premium growth of 9.4 percent for
family coverage between 1996 and
2002.23 To the extent that such increases
are small, they are likely to have a
negligible effect on employers’ decisions
to provide health insurance and in
workers’ decisions to enroll.

Various other studies to date suggest
that any negative indirect effects of
HIPAA are relatively minor. In one
study,24 large employers and health
benefit consultants reported few
ongoing problems in adopting HIPAA’s
portability provisions. Many issuers
interviewed for the report said that their
plans tended to require few changes to
comply with HIPAA. This is probably
because many large employer plans had
already incorporated portability
protections, similar to those of HIPAA.
A second study indicates that while the
share of small firms (those with fewer
than 200 workers) offering health
insurance has increased slightly from
1996 to 2004, the share has drifted
downward from its high of 68 percent

elasticity of coverage, however, has focused on
getting uninsured workers to adopt coverage (which
appears to require large subsidies) rather than
covered workers opting out of coverage. This makes
it difficult to ascertain the loss in coverage that
would result from a marginal increase in costs. (See,
for example, David M. Cutler “Employee Costs and
the Decline in Health Insurance Coverage” NBER
Working Paper #9036. July 2002; Gruber, Jonathon
and Ebonya Washington. “Subsidies to Employee
Health Insurance Premiums and the Health
Insurance Market” NBER Working Paper #9567.
March 2003; and Cooper, PF and J. Vistnes.
“Workers’ Decisions to Take-up Offered Insurance
Coverage: Assessing the Importance of Out-of-
Pocket Costs” Med Care 2003, 41(7 Suppl): III35—
43.) Finally, economic discussions on elasticity of
insurance tend to view coverage as a discrete
concept and does not consider that the value of
coverage may have also changed.

22'While these costs are expected in aggregate to
be less than one percent of total expenditures by
group health plans, the statute may
disproportionately affect particular plans.

23 This is the average annual rate of increase in
total family premiums as reported in the Medical
Expenditure Panel Survey, Insurance Component
(MEPS-IC) public tables, 1996—-2002.

241.S. General Accounting Office, Report HEH-
99-100, “Private Health Insurance: Progress and
Challenges in Implementing 1996 Federal
Standards,” pp. 67, May 1999.

in the economic boom year of 2000.25 In
addition, in aggregate, employers
covered a larger proportion of health
care costs for family plans in 2002 than
in 1996, with a slight decrease in the
share of single plans over the same time
period.26

The data above suggest that the
HIPAA changes may have been less
significant in the decision about health
insurance coverage than overall
economic conditions and labor market
forces. In fact, there is no evidence that
any indirect economic effect, positive or
negative, can be readily attributed to the
statute. Therefore, it appears that
HIPAA has not placed an unreasonable
burden on health plans.

There has been a significant decrease
in the prevalence of preexisting
condition exclusion clauses among large
plans. A major employee benefits
survey 27 reported that in 1996, 59
percent of the employees in small firms
(less than 200 employees) were subject
to pre-existing condition limitations. In
2002, the figure had dropped to 33
percent. If preexisting condition
limitation exists for new employees, the
average number of months to wait
before coverage declined from 10.7
months in 1996 to 10.0 months in 2002.
A discussion of results from a 1998
version of the same survey noted that,
overall, 42 percent of employers
reported making changes to their plans’
preexisting condition clauses due to
HIPAA. The Departments are not aware
of any surveys that have consistently
tracked the prevalence of preexisting
condition exclusions in smaller plans
(less than 200 employees) since 1996.

Another significant trend involves the
use of waiting periods. According to a
survey of employers with 200 or more
employees, the average number of days
that new enrollees must wait before
health coverage takes effect increased
from 40 days in 1996 to 58 days in 1998.
Some attribute this increase indirectly
to HIPAA, suggesting that some plans
may be replacing the preexisting
condition exclusion period with a
longer waiting period.

Effects of the Final Regulations

By clarifying and securing HIPAA’s
statutory portability protections, these
regulations will help ensure that HIPAA
rights are fully realized. The result is
likely to be a small increase at the

25 Gabel, Jon R. et al. “Health Benefits in 2004:
Four Years of Double Digit Premium Increases Take
Their Toll on Coverage” Health Affairs, Volume 23,
Number 5, September/October 2004.

26 As reported in the MEPS-IC 1996—2002 public
tables.

27 Employee Health Benefits 2002 Study, Kaiser
Family Foundation.

margin in the direct and indirect
economic effects of HIPAA’s statutory
portability provisions.

Additional economic benefits derive
from the regulations’ clarifications of
HIPAA’s portability requirements. The
regulations provide clarity through both
their provisions and their examples of
how those provisions apply in various
circumstances. By clarifying employees’
rights and plan sponsors’ obligations
under HIPAA'’s portability provisions,
the regulations will reduce uncertainty
and costly disputes over these rights
and obligations. They will promote
employers’ and employees’ common
understanding of the value of group
health plan benefits and confidence in
the security and predictability of those
benefits, thereby improving labor
market efficiency and fostering the
establishment and continuation of group
health plans by employers.

Many provisions of the final
regulations closely resemble provisions
included in the interim final regulations
that the final regulations supplant. The
economic impact of this regulatory
action therefore generally will be
limited to the impact of provisions that
were not so included. These include
both provisions directed at the scope of
HIPAA’s portability protections and
provisions establishing administrative
requirements intended to safeguard
those protections.

Scope of Protections

These final regulations are intended
to secure and implement HIPAA’s group
market portability provisions under
certain special circumstances. The final
regulations therefore contain a number
of provisions intended to clearly delimit
the scope of HIPAA'’s portability
protections. Most of these provisions
closely resemble and will have the same
effect as provisions of the interim final
regulations. Others, however, clarify or
expand at the margin the range of
situations to which HIPAA'’s portability
protections explicitly apply. These
include the requirement that health
coverage under foreign government
programs be treated as creditable
coverage for purposes of limiting the
application of preexisting condition
exclusions; the extension of special
enrollment rights to individuals who
lose eligibility for coverage in
connection with the application of
lifetime benefit limits, movement out of
an HMO's service area, or the
termination of a health coverage option
previously offered under a group health
plan; and the establishment of a special
enrollment right for a participant to
change among available coverage
options under a group health plan when
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adding one or more dependents in
connection with marriage, adoption, or
placement for adoption. Each of these
provisions is expected to result in a
small increase in the economic effects of
HIPAA’s statutory portability
protections.

The Departments lack any firm basis
for quantifying the number of
individuals likely to be affected by these
provisions, and therefore were unable to
quantify the resultant increase in
transfers. However, given the special
and narrow circumstances to which
these provisions apply, the number of
affected individuals, and therefore the
increase in transfers under these
regulations, is expected to be small. In
reaching this conclusion, the
Departments considered the following.

In 2002, an estimated 359,000
employer sponsored insurance enrollees
had moved from abroad in the previous
year.28 It is not known what fraction of
these had been covered under foreign
government programs, or of those, what
fraction joined group health plans that
included preexisting condition
exclusions while suffering from and
requiring additional care for preexisting
conditions. Comparing GAO’s estimate
of the number of individuals who could
potentially benefit from HIPAA’s
portability protections (20 million or
more individuals with prior creditable
coverage who join new health plans in
a given year) with CBO estimates of the
number who might actually have added
coverage for needed care (145,000)
produces a ratio of about 1 percent. If
this proportion holds for group health
plan enrollees who moved to the U.S.
from abroad, and if all such enrollees
were previously covered under a foreign
government program (an upper bound),
then about 4,000 individuals annually
might gain coverage for needed care
under the final regulation’s provision
treating coverage under such programs
as creditable coverage.29

The provision that clarifies the special
enrollment rights of individuals who
lose eligibility for coverage in
connection with the movement out of an
HMO’s service area is expected mainly
to benefit certain individuals with
COBRA continuation coverage. The
number of individuals affected in any
given year is expected to be small. It is
estimated that in 2002, fewer than
10,000 COBRA enrollees were covered
by HMOs, moved across State or county
lines, and were potentially eligible for

28 Calculation from the 2003 March CPS.

29 This number is 1 percent of the number of ESI
holders in 2002 who moved from abroad the
previous year.

coverage under another family
member’s group plan.3°

Lifetime benefit limits (LBL) are fairly
common in-group health plans and are
typically set at $1 million or more.31
Based on tabulations made by an
actuarial consulting firm,32 in plans
with LBLs of $1 million, annually about
27 per one million enrollees will exceed
the benefit limits. In plans with a
$500,000 LBL, the comparable figure is
181 per million enrollees; and in plans
with a $2 million LBL, 5 per million
enrollees. Combining these proportions
with a distribution of LBLs by plan
enrollment reported by a national
employer survey, yields about 8,700
plan enrollees who will annually reach
their plan’s LBL. The Departments
recognize that those individuals who do
encounter such limits by definition have
very high expenses, a large portion of
which would be transferred to the group
health plans into which they special
enroll. It is possible, however, that a
large share of such transfers would have
occurred even without the provisions of
these final regulations establishing a
right to special enroll upon
encountering lifetime limits. For
example, the same individuals might
have enrolled in these plans during
open enrollment opportunities, either
before or after encountering the limits.
Alternatively, participants who have
met their LBL might have left their jobs
in order to create a special enrollment
opportunity.

The Departments estimate that
annually about 1 million families will
be eligible for special enrollments due
to marriage, 2 million due to births.
About one-half of employees offered
coverage at work have a choice of plan
options.33 Taken together, this suggests
that the number of individuals gaining
special enrollment rights to switch
among options within group health
plans when adding dependents may be
large. However, it is unclear how many
will elect to switch, or how many who
do would have been so permitted even
absent the applicable requirement of

30 Estimates using the March 2003 CPS. It should
be noted that CPS is a weighted survey and that the
number of actual observations of individuals that
were COBRA enrollees with HMO coverage, moved
across counties and/or States and were eligible for
coverage under another family member’s group plan
was extremely small. As a result, this estimate is
extremely noisy.

31 See, for example, U.S. Bureau of Labor
Statistics, Employee Benefits in Medium and Large
Establishments, 2000 (Washington, DC: U.S.
Government Printing Office, 2003).

32 Milliman USA memorandum dated December
6, 2001.

33 Sally Trude, “Who Has A Choice of Health
Plans?” Center for Studying Health Systems
Change, Issue Brief: Findings from HSC, No. 27,
Feb. 2000.

these final regulations. More important,
it is unclear whether merely switching
among options will increase or decrease
the transfer from the affected health
plans to the affected individuals. In any
event, individuals exercising this
special enrollment right to switch
options are not gaining coverage under
any particular group health plan but are
merely modifying that coverage.

Administrative Requirements

In order to secure and implement
HIPAA'’s group market special
enrollment and portability provisions,
both the HIPAA statute and these final
regulations establish certain
administrative requirements. As noted
above, the HIPAA statute generally
requires plans and issuers to provide
certifications of prior coverage to
individuals leaving coverage. These
regulations additionally require plans
and issuers to notify individuals of their
special enrollments rights, any
preexisting condition exclusion
provisions, and the applicability of such
exclusions where individuals provide
evidence of prior coverage that is of
insufficient duration to fully offset
exclusion periods. Plans will incur cost
to comply with these administrative
requirements. The Departments estimate
the administrative cost to prepare and
distribute certifications and notices to
be $97 million per year.34

Nearly all of this, or $96 million, is
attributable to the preparation and
distribution of certifications as required
under HIPAA'’s statutory provisions.
These final regulations include
numerous special provisions that serve
to reduce plans’ cost of providing
certifications. These provisions serve to
streamline and standardize
certifications’ content and format,
minimize the number of duplicative
certifications issued, and encourage the
use of telephone calls and other modes
of communication when they will
suffice in lieu of written certifications.
The provisions are designed to
minimize certifications’ cost while
ensuring that individuals and plans
(respectively) can efficiently and
effectively demonstrate and verify prior
coverage. Demonstration and
verification of prior coverage enable
individuals to secure and plans to

34 The Departments assumed that a clerical-level
employee at a total labor cost (wages, fringe
benefits, and overhead) of $17.24 per-hour would
generate the certificates. The Departments further
assumed that the average time required to complete
a certification is 4 to 5 minutes for all employers.
This average is based on the assumption that most
employers will automate the certification process.
The cost of printing/copying, an envelope and
postage is assumed to be $0.53 per employee.
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appropriately honor individuals’
portability rights under HIPAA.

First, an intermediate issuer will not
have to issue a certificate of creditable
coverage when an individual changes
options under the same health plan. In
lieu of the certificate, the issuer could
simply transmit to the plan information
regarding individuals’ effective date of
coverage and the last date of coverage.
An individual would retain the right to
get a certificate automatically and upon
request if he/she leaves the plan.

Second, telephonic certification will
fulfill the requirement to send a
certificate if the receiving plan, prior
plan, and the participant mutually agree
to that arrangement. The individual can
get a written certificate upon request.

Third, in situations where the issuer
and the plan contract for the issuer to
complete the certificates, the plan
would not remain liable even if the
issuer failed to send the certificates.

Fourth, the period of coverage listed
on automatic certificates will be only
the last continuous period of coverage
without any break. This is the most
efficient and simplest method of record
keeping for plans and issuers.

Fifth, the period of coverage
contained in the on-request certification
will be all periods of coverage ending
within 24 months before the date of the
request. Essentially, a plan may simply
look back two years and send copies of
any automatic certificates issued during
that period.

Sixth, a single certificate of creditable
coverage can be provided with respect
to both a participant and the
participant’s dependent if the
information is identical for each
individual. In addition, certificates may
contain combined information for
families.

Seventh, plans and issuers are not
required to furnish an individual an
automatic certificate with respect to a
dependent until they know or should
know of the dependent’s cessation of
coverage under the plan.

The above reductions in burdens on
plans and issuers may cause more
frequent circumstances in which
participants are required to demonstrate
creditable coverage. In order to help
offset some of the additional burdens
that will be shifted to the participants,
the regulations provide the following
protections:

First, if an individual is required to
demonstrate dependent status, the
group health plan or issuer is required
to treat the individual as having
furnished a certificate showing the
dependent status if the individual
attests to such dependency and the
period of dependent status, and the

individual cooperates with the plan’s or
issuer’s efforts to verify the dependent
status.

Second, if the accuracy of a certificate
is contested or a certificate is
unavailable when needed, individuals
have the right to demonstrate creditable
coverage through the presentation of
relevant corroborating evidence of
creditable coverage during the relevant
time period and by cooperating with the
plan’s efforts to verify the individual’s
coverage.

Third, plans and issuers that impose
preexisting condition exclusion periods
must notify participants of this fact.
They must also explain that prior
creditable coverage can reduce the
length of a preexisting condition
exclusion period, and that the plan or
issuer will assist in obtaining a
certificate of creditable coverage from
any prior plan or issuer, if necessary. An
exclusion may not be imposed until this
notice is given. This is beneficial to
participants insofar as it forewarns them
of potential claim denials and enables
them to more easily exercise their right
to protection from such denials under
HIPAA’s portability provisions.

Fourth, after an individual has
presented evidence of creditable
coverage, the plan or issuer must give
the individual a written notice of the
length of any preexisting condition
exclusion that remains after offsetting
for creditable coverage.

Fifth, certificates of creditable
coverage now contain educational
language that more explicitly informs
consumers of their HIPAA rights.

As noted earlier in this preamble,
GAO and others recommended that
educational statements be added to
certifications. The Departments have
provided a suitable statement for use by
plans, thereby eliminating any need for
plans to develop their own. The cost of
providing such statements is therefore
expected to be minimal.

The administrative cost associated
with provision of certifications under
the HIPAA statute and these final
regulations was estimated as follows.

The ongoing burden associated with
the issuance of automatic certifications
by group plans is estimated as a
function of (1) the number of events that
trigger such issuances; (2) the statutory
and regulatory specifications for the
content of the certificates; and (3) the
assumed burden associated with the
preparation and distribution of each
certificate.

Certifications must be issued when an
event, defined as the loss of health
coverage by a participant or by a
dependent, occurs. Survey tabulations
indicate that there were 54.3 million

events in 2002.35 Additionally, results
from the March 1999 CPS indicate that
about 3 percent of the events involve a
dependent who lives at a different
address than the participant. In such
cases the plan is required to send out at
least 2 separate certificates.

The model certificate illustrates how
plans may incur a lesser burden when
it is certified that prior periods of
coverage were of at least 18 months
duration; that is, in lieu of a specific
date that coverage began and waiting/
affiliation period information, such
certifications may simply indicate that
the prior period of coverage lasted at
least 18 months. In contrast,
certifications of shorter periods of prior
coverage must contain the specific dates
when coverage—and waiting/affiliation
periods, if applicable—began.

Combining the options for the
addresses with the time periods results
in four categories of certifications: (1)
One address and less than 18 months of
prior creditable coverage (12 million
annual events); (2) one address and 18
months or more of prior creditable
coverage (42.3 million); (3) more than
one address and prior creditable
coverage of less than 18 months (.4
million); and (4) more than one address
and 18 months or more of prior
creditable coverage (1.3 million).

Consistent with the interim
regulations, we assume that the per-
certificate preparation effort requires 5
minutes for prior creditable coverage of
less than 18 months and 4 minutes for
creditable coverage that is greater than
or equal to 18 months. The additional
cost involved in sending certificates to
multiple addresses for a given
participant is assumed to be 50 percent
of the cost of sending a certificate to one
address.

The Departments assumed that the
certificates would be generated by a
clerical-level employee who costs the
plans $17.24 per-hour in wages,
benefits, and overhead 3¢. The cost of
printing/copying, envelope and postage
is assumed to be $0.53 per envelope.

35This total is based on internal estimates. The
ESI total (24.0 million or 20.4 private-sector and 3.6
public sector) was the sum of policy-holders who
left jobs, according to the 2002 MEPS-HGC, and their
dependents, which were derived by multiplying
this number by the CPS ratio of dependents to
policy holders. Based on counts of the number of
people with partial year coverage off the March
2003 CPS, we estimated the SCHIP and Medicaid
total to be 14.9 million and the private individual
market to be 15.4 million.

36 The total labor cost is derived from wage and
compensation data from the Bureau of Labor
Statistics and includes an overhead componenet,
which is a multiple of compensation based on the
Government Cost Estimate.
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The resulting annual burden is $96
million.

A more strict interpretation of the
statute would require plans to send an
individual certificate to each affected
enrollee. Obviously, this requirement
would significantly increase the
administrative burden. Such strict
interpretation would result in plans
sending 80.1 million certificates
annually at cost of $157.6 million,
which is $61.6 million more than the
burden imposed by the final regulations.

The final regulations require that
plans, in response to requests made by
or on behalf of individuals, provide
certificates at any time while the
individual is covered under the plan
and for up to 24 months after coverage
ceases. Such requests are most likely to
be made by an individual who is unable
to locate the certificate of creditable
coverage from his/her prior health plan
and is seeking to enroll in a group
health plan that imposes preexisting
condition exclusions or is seeking to
reduce or eliminate any preexisting
condition exclusions that may otherwise
be applied by a source of individual
coverage.

The Departments believe that the
requested certificate burden is negligible
for several reasons. First, as reported by
a major health benefits survey 37 the
proportion of enrollees that are in plans
with preexisting condition exclusion
has not changed from the 2000 share of
30 percent, which is down from the pre-
HIPAA level of 60 percent. In addition,
the educational statement contained
within the certificate serves to highlight
the importance of the document, thus
encouraging its retention. Furthermore,
the final rules permit individuals to
establish and verify creditable coverage
through other means. Finally, evidence
of creditable coverage may be
transmitted through means other than
documentation, such as by a telephone
call from the plan to a third party.

Apart from the provision of
certifications of prior creditable
coverage, the remaining $1 million in
administrative expenses is attributable
to notices of special enrollment rights
and of the existence and application of
preexisting condition exclusions, which
are required under these final
regulations. The Departments believe
that these notices are necessary to
ensure that individuals understand and
can effectively exercise their special
enrollment and portability rights under
HIPAA, and that the benefits of ensuring

37 Kaiser Family Foundation and Health Research
and Educational Trust, Employer Health Benefits
2002 Annual Survey.

this outweigh the associated
administrative cost.

The regulations provide that a plan
must provide all employees with a
notice describing special enrollment
rights at or before the time the employee
is initially offered the opportunity to
enroll in the plan. The final regulations
provide model language that can be
used to satisfy the special enrollment
notice requirement.

The Departments believe that the vast
majority of plans have incorporated
special enrollment language into their
plan enrollment materials. Thus, the
cost of the special enrollment notice is
assumed to be a minor component of the
overall cost of providing plan
enrollment materials.

The number of employees who are
hired annually by firms that offer health
coverage and who are eligible for such
coverage was developed by using the
proportion of workers with less than
one year of tenure as reported by the
2002 MEPS-HC. We find that 10.8
million employees will be newly hired
and eligible for health coverage on an
annual basis. We assume that the
special enrollment notice is a
component of plan enrollment materials
and requires one-third of a sheet of
paper. Using a printing/copying cost of
$0.05 per page, we assume that the per-
notice cost is $0.0167. The resulting
burden is estimated to be $180,687.

The final regulations provide that
every plan with a preexisting condition
exclusion must provide in writing a
general notice of such provisions to
individuals eligible for enrollment
under the plan. The regulations specify
what is required of the plan when it
discusses the amount and terms of its
preexisting condition exclusion,
including the person to contact for
further information regarding the
exclusions. In addition, the regulations
clarify that issuers must describe the
actual maximum exclusion period that
is applicable to a specific plan. A
regulatory example provides sample
language that the plans can use to
develop the general notice.

Based on results from the 2000
Kaiser/HRET Employer survey, we
assume that 35 percent of plans with
fewer than 100 participants, and 28
percent of plans with 100 or more
participants, apply preexisting
condition exclusions to new enrollees. If
we apply these proportions to the
number of new employees hired each
year by employers that offer health
coverage, we find that 3.1 million
employees will annually receive the
general notice.

As with the special enrollment notice,
we assume that the general notice of

preexisting condition exclusions is a
component of standard plan enrollment
materials and also requires one-third of
a sheet of paper. Assuming a printing/
copying cost of $0.05 per page, the per-
notice cost is $0.0167. The annual cost
to distribute the notices is therefore
estimated to be $51,852.

The regulations provide sample notice
language, thus relieving the plans of the
burden of developing their own forms.

Plans that impose preexisting
condition exclusions must, in writing,
notify participants who have failed to
demonstrate sufficient prior coverage
that the exclusions will affect them and
indicate what the length of the
preexisting condition exclusion period
is, with respect to each individual. This
notice is required only in situations in
which the individual presents evidence
of prior creditable coverage and its
duration is less than the maximum
length of the preexisting condition
exclusion period. These final
regulations clarify that the notice does
not have to identify any medical
conditions that are specific to the
individual and subject to the exclusion.

Tabulations from the 2002 MEPS-HC
indicate that, of those individuals in the
private sector who changed jobs and
hold insurance, 16 percent have prior
creditable coverage of between 1 day
and 12 months, which is the statutory
preexisting condition exclusion
maximum for individuals who enroll
when first eligible. The comparable
proportion for State and local
governmental plans is 18 percent.
Applying these proportion to the
number of general preexisting exclusion
notices required, yields 478,569 notices
that will be prepared annually.

Because the notice must be
customized to reflect each individual’s
applicable preexisting condition
exclusion period, the per-notice time
burden will be greater than that for the
general notice of preexisting condition
exclusions. Consistent with the interim
final regulations, the Departments
assume that the preparation of each
notice will take two minutes of a
clerical-level employee’s time, plus
$0.47 for printing, envelope, and
postage, yielding a per-notice cost of
$1.05. The resulting annual burden is
estimated to be $582,497.

The estimated burden represents only
the cost of producing and distributing
the notices and does not include the
expense involved in determining the
adequacy of a participant’s prior
coverage, since such expense is
considered to be part of the regular
business practices necessary to comply
with HIPAA'’s statutory portability
protections.
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Generally all of the major
administrative requirements included in
the final regulations were also included
in the interim final regulations. The
final regulations make minor additions
to two requirements, however. They
require plans to include educational
statements in certificates of creditable
coverage and to maintain in writing
their procedures for requesting
certificates. The cost of these additional
requirements is expected to be small,
and was not estimated separately from
the overall cost of providing certificates.

The requirement that certification
request procedures be in writing is
essentially a clarification of the interim
final regulations’ requirement that plans
have such procedures. The Departments
believe it is likely that most plans
already maintain written procedures,
and therefore expect the cost of this
requirement to be small. The
Departments did not estimate the cost of
this requirement separately from the
cost of providing certifications on
request.

Other changes included in these final
regulations are likely to slightly reduce
plans’ cost to provide certain HIPAA-
required notices. Included with the final
regulation is new sample language for
general and specific notices of
preexisting condition exclusions, which
may serve to reduce some plans’ costs
of providing these notices, and revised
sample language for special enrollment
rights notices. The final regulations also
clarify the narrow scope of the
requirement to notify certain affected
participants of the specific application
of preexisting condition exclusions,
thereby potentially relieving some plans
of the burden associated with a more
expansive interpretation of that
requirement. The Departments did not
estimate the impact of these provisions
separately from the overall cost of
providing general and specific notices of
preexisting condition exclusions and
notices of special enrollment rights.

Statutory Authority

The Department of the Treasury final
rule is adopted pursuant to the authority
contained in sections 7805 and 9833 of
the Code (26 U.S.C. 7805, 9833).

The Department of Labor final rule is
adopted pursuant to the authority
contained in 29 U.S.C. 1027, 1059, 1135,
1161-1168, 1169, 1181-1183, 1181 note,
1185, 1185a, 1185b, 1191, 1191a, 1191b,
and 1191c, sec. 101(g), Public Law 104—
191, 101 Stat. 1936; sec. 401(b), Public
Law 105-200, 112 Stat. 645 (42 U.S.C.
651 note); Secretary of Labor’s Order 1—
2003, 68 FR 5374 (Feb. 3, 2003).

The Department of HHS final rule is
adopted pursuant to the authority

contained in sections 2701 through
2763, 2791, and 2792 of the PHS Act (42
U.S.C. 300gg through 300gg—63, 300gg—
91, and 300gg—92), as added by HIPAA
(Public Law 104—191, 110 Stat. 1936),
and amended by MHPA and NMHPA
(Public Law 104-204, 110 Stat. 2935),
and WHCRA (Public Law 105-277, 112
Stat. 2681-436).

List of Subjects

26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

29 CFR Part 2590

Continuation coverage, Disclosure,
Employee benefit plans, Group health
plans, Health care, Health insurance,
Medical child support, Reporting and
recordkeeping requirements.

45 CFR Parts 144 and 146

Health care, Health insurance,
Reporting and recordkeeping
requirements, and State regulation of
health insurance.

Adoption of Amendments to the
Regulations

Internal Revenue Service
26 CFR Chapter I

m Accordingly, 26 CFR parts 54 and 602
are amended as follows:

PART 54—PENSION EXCISE TAXES

m Paragraph 1. The authority citation for
part 54 is amended by:
m 1. Removing the citations for 54.9801—
1T, 54.9801-2T, 54.9801-3T, 54.9801—
4T, 54.9801-5T, 54.9801-6T, 54.9831—
1T, and 54.9833—1T.
m 2. Adding entries in numerical order
for 54.9801-1, 54.9801-2, 54.9801-3,
54.9801—4, 54.9801-5, 54.9801-6,
54.9802—1, 54.9831-1, and 54.9833-1.
The additions read as follows:

Authority: 26 U.S.C. 7805. * * *

Section 54.9801-1 also issued under 26
U.S.C. 9833.

Section 54.9801-2 also issued under 26
U.S.C. 9833.

Section 54.9801-3 also issued under 26
U.S.C. 9801(c)(4), 9801(e)(3), and 9833.

Section 54.9801—4 also issued under 26
U.S.C. 9801(c)(1)(I) and 9833.

Section 54.9801-5 also issued under 26
U.S.C. 9801(c)(4), 9801(e)(3), and 9833.

Section 54.9801-6 also issued under 26
U.S.C. 9833.

Section 54.9802-1 also issued under 26
U.S.C.9833. * * *

Section 54.9831-1 also issued under 26
U.S.C. 9833.

Section 54.9833—1 also issued under 26
U.S.C. 9833.

m Par. 2. Sections 54.9801-1T, 54.9801—
2T, 54.9801-3T, 54.9801—4T, 54.9801—
5T, 54.9801-6T, 54.9831-1T, and
54.9833—1T are removed.

m Par. 3. Sections 54.9801-1, 54.9801-2,
54.9801-3, 54.9801—4, 54.9801-5,
54.9801-6, 54.9831-1, and 54.9833-1
are added to read as follows:

§54.9801-1 Basis and scope.

(a) Statutory basis. Sections 54.9801—
1 through 54.9801-6, 54.9802-1,
54.9802-1T, 54.9811-1T, 54.9812—1T,
54.9831-1, and 54.9833-1 (portability
sections) implement Chapter 100 of
Subtitle K of the Internal Revenue Code
of 1986.

(b) Scope. A group health plan may
provide greater rights to participants
and beneficiaries than those set forth in
these portability sections. These
portability sections set forth minimum
requirements for group health plans
concerning:

(1) Limitations on a preexisting
condition exclusion period.

(2) Certificates and disclosure of
previous coverage.

(3) Rules relating to creditable
coverage.

(4) Special enrollment periods.

(5) Prohibition against discrimination
on the basis of health factors.

(c) Similar requirements under the
Employee Retirement Income Security
Act and the Public Health Service Act.
Sections 701, 702, 703, 711, 712, 732,
and 733 of the Employee Retirement
Income Security Act of 1974 and
sections 2701, 2702, 2704, 2705, 2721,
and 2791 of the Public Health Service
Act impose requirements similar to
those imposed under Chapter 100 of
Subtitle K with respect to health
insurance issuers offering group health
insurance coverage. See 29 CFR part
2590 and 45 CFR parts 144, 146, and
148. See also part B of Title XXVII of the
Public Health Service Act and 45 CFR
part 148 for other rules applicable to
health insurance offered in the
individual market (defined in
§54.9801-2).

§54.9801-2 Definitions.

Unless otherwise provided, the
definitions in this section govern in
applying the provisions of §§54.9801-1
through 54.9801-6, 54.9802—1, 54.9802—
1T, 54.9811-1T, 54.9812-1T, 54.9831-1,
and 54.9833-1.

Affiliation period means a period of
time that must expire before health
insurance coverage provided by an
HMO becomes effective, and during
which the HMO is not required to
provide benefits.
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COBRA definitions:

(1) COBRA means Title X of the
Consolidated Omnibus Budget
Reconciliation Act of 1985, as amended.

(2) COBRA continuation coverage
means coverage, under a group health
plan, that satisfies an applicable COBRA
continuation provision.

(3) COBRA continuation provision
means section 4980B (other than
paragraph (f)(1) of section 4980B insofar
as it relates to pediatric vaccines),
sections 601-608 of ERISA, or Title XXII
of the PHS Act.

(4) Exhaustion of COBRA
continuation coverage means that an
individual’s COBRA continuation
coverage ceases for any reason other
than either failure of the individual to
pay premiums on a timely basis, or for
cause (such as making a fraudulent
claim or an intentional
misrepresentation of a material fact in
connection with the plan). An
individual is considered to have
exhausted COBRA continuation
coverage if such coverage ceases—

(i) Due to the failure of the employer
or other responsible entity to remit
premiums on a timely basis;

(ii) When the individual no longer
resides, lives, or works in the service
area of an HMO or similar program
(whether or not within the choice of the
individual) and there is no other
COBRA continuation coverage available
to the individual; or

(iii) When the individual incurs a
claim that would meet or exceed a
lifetime limit on all benefits and there
is no other COBRA continuation
coverage available to the individual.

Condition means a medical condition.

Creditable coverage means creditable
coverage within the meaning of
§54.9801—4(a).

Dependent means any individual who
is or may become eligible for coverage
under the terms of a group health plan
because of a relationship to a
participant.

Employee Retirement Income Security
Act of 1974 (ERISA) means the
Employee Retirement Income Security
Act of 1974, as amended (29 U.S.C. 1001
et seq.).

Enroll means to become covered for
benefits under a group health plan (that
is, when coverage becomes effective),
without regard to when the individual
may have completed or filed any forms
that are required in order to become
covered under the plan. For this
purpose, an individual who has health
coverage under a group health plan is
enrolled in the plan regardless of
whether the individual elects coverage,
the individual is a dependent who
becomes covered as a result of an

election by a participant, or the
individual becomes covered without an
election.

Enrollment date definitions
(enrollment date, first day of coverage,
and waiting period) are set forth in
§54.9801-3(a)(3)(i), (ii), and (iii).

Excepted benefits means the benefits
described as excepted in § 54.9831(c).

Genetic information means
information about genes, gene products,
and inherited characteristics that may
derive from the individual or a family
member. This includes information
regarding carrier status and information
derived from laboratory tests that
identify mutations in specific genes or
chromosomes, physical medical
examinations, family histories, and
direct analysis of genes or
chromosomes.

Group health insurance coverage
means health insurance coverage offered
in connection with a group health plan.

Group health plan or plan means a
group health plan within the meaning of
§54.9831(a).

Group market means the market for
health insurance coverage offered in
connection with a group health plan.
(However, certain very small plans may
be treated as being in the individual
market, rather than the group market;
see the definition of individual market
in this section.)

Health insurance coverage means
benefits consisting of medical care
(provided directly, through insurance or
reimbursement, or otherwise) under any
hospital or medical service policy or
certificate, hospital or medical service
plan contract, or HMO contract offered
by a health insurance issuer. Health
insurance coverage includes group
health insurance coverage, individual
health insurance coverage, and short-
term, limited-duration insurance.
However, benefits described in
§54.9831(c)(2) are not treated as
benefits consisting of medical care.

Health insurance issuer or issuer
means an insurance company, insurance
service, or insurance organization
(including an HMO) that is required to
be licensed to engage in the business of
insurance in a State and that is subject
to State law that regulates insurance
(within the meaning of section 514(b)(2)
of ERISA). Such term does not include
a group health plan.

Health maintenance organization or
HMO means—

(1) A federally qualified health
maintenance organization (as defined in
section 1301(a) of the PHS Act);

(2) An organization recognized under
State law as a health maintenance
organization; or

(3) A similar organization regulated
under State law for solvency in the same
manner and to the same extent as such
a health maintenance organization.

Individual health insurance coverage
means health insurance coverage offered
to individuals in the individual market,
but does not include short-term,
limited-duration insurance. Individual
health insurance coverage can include
dependent coverage.

Individual market means the market
for health insurance coverage offered to
individuals other than in connection
with a group health plan. Unless a State
elects otherwise in accordance with
section 2791(e)(1)(B)(ii) of the PHS Act,
such term also includes coverage offered
in connection with a group health plan
that has fewer than two participants
who are current employees on the first
day of the plan year.

Issuer means a health insurance
issuer.

Late enrollment definitions (late
enrollee and late enrollment) are set
forth in §54.9801-3(a)(3)(v) and (vi) .

Medical care has the meaning given
such term by section 213(d), determined
without regard to section 213(d)(1)(C)
and so much of section 213(d)(1)(D) as
relates to qualified long-term care
insurance.

Medical condition or condition means
any condition, whether physical or
mental, including, but not limited to,
any condition resulting from illness,
injury (whether or not the injury is
accidental), pregnancy, or congenital
malformation. However, genetic
information is not a condition.

Participant means participant within
the meaning of section 3(7) of ERISA.

Placement, or being placed, for
adoption means the assumption and
retention of a legal obligation for total or
partial support of a child by a person
with whom the child has been placed in
anticipation of the child’s adoption. The
child’s placement for adoption with
such person ends upon the termination
of such legal obligation.

Plan year means the year that is
designated as the plan year in the plan
document of a group health plan, except
that if the plan document does not
designate a plan year or if there is no
plan document, the plan year is—

(1) The deductible or limit year used
under the plan;

(2) If the plan does not impose
deductibles or limits on a yearly basis,
then the plan year is the policy year;

(3) If the plan does not impose
deductibles or limits on a yearly basis,
and either the plan is not insured or the
insurance policy is not renewed on an
annual basis, then the plan year is the
employer’s taxable year; or
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(4) In any other case, the plan year is
the calendar year.

Preexisting condition exclusion means
preexisting condition exclusion within
the meaning of § 54.9801-3(a)(1).

Public health plan means public
health plan within the meaning of
§54.9801—4(a)(1)(ix).

Public Health Service Act (PHS Act)
means the Public Health Service Act (42
U.S.C. 201, et seq.).

Short-term, limited-duration
insurance means health insurance
coverage provided pursuant to a
contract with an issuer that has an
expiration date specified in the contract
(taking into account any extensions that
may be elected by the policyholder
without the issuer’s consent) that is less
than 12 months after the original
effective date of the contract.

Significant break in coverage means a
significant break in coverage within the
meaning of § 54.9801—4(b)(2)(iii).

Special enrollment means enrollment
in a group health plan under the rights
described in § 54.9801-6 or in group
health insurance coverage under the
rights described in 29 CFR 2590.701-6
or 45 CFR 146.117.

State health benefits risk pool means
a State health benefits risk pool within
the meaning of § 54.9801—4(a)(1)(vii).

Waiting period means waiting period
within the meaning of § 54.9801—
3(a)(3)(iii).

§54.9801-3 Limitations on preexisting
condition exclusion period.

(a) Preexisting condition exclusion—
(1) Defined—(i) A preexisting condition
exclusion means a limitation or
exclusion of benefits relating to a
condition based on the fact that the
condition was present before the
effective date of coverage under a group
health plan or group health insurance
coverage, whether or not any medical
advice, diagnosis, care, or treatment was
recommended or received before that
day. A preexisting condition exclusion
includes any exclusion applicable to an
individual as a result of information
relating to an individual’s health status
before the individual’s effective date of
coverage under a group health plan or
group health insurance coverage, such
as a condition identified as a result of
a pre-enrollment questionnaire or
physical examination given to the
individual, or review of medical records
relating to the pre-enrollment period.

(ii) Examples. The rules of this
paragraph (a)(1) are illustrated by the
following examples:

Example 1. (i) Facts. A group health plan
provides benefits solely through an insurance
policy offered by Issuer S. At the expiration
of the policy, the plan switches coverage to

a policy offered by Issuer T. Issuer T’s policy
excludes benefits for any prosthesis if the
body part was lost before the effective date
of coverage under the policy.

(ii) Conclusion. In this Example 1, the
exclusion of benefits for any prosthesis if the
body part was lost before the effective date
of coverage is a preexisting condition
exclusion because it operates to exclude
benefits for a condition based on the fact that
the condition was present before the effective
date of coverage under the policy. (Therefore,
the exclusion of benefits is required to
comply with the limitations on preexisting
condition exclusions in this section. For an
example illustrating the application of these
limitations to a succeeding insurance policy,
see Example 3 of paragraph (a)(3)(iv) of this
section.)

Example 2. (i) Facts. A group health plan
provides coverage for cosmetic surgery in
cases of accidental injury, but only if the
injury occurred while the individual was
covered under the plan.

(ii) Conclusion. In this Example 2, the plan
provision excluding cosmetic surgery
benefits for individuals injured before
enrolling in the plan is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is subject to the
limitations on preexisting condition
exclusions in this section.

Example 3. (i) Facts. A group health plan
provides coverage for the treatment of
diabetes, generally not subject to any lifetime
dollar limit. However, if an individual was
diagnosed with diabetes before the effective
date of coverage under the plan, diabetes
coverage is subject to a lifetime limit of
$10,000.

(ii) Conclusion. In this Example 3, the
$10,000 lifetime limit is a preexisting
condition exclusion because it limits benefits
for a condition based on the fact that the
condition was present before the effective
date of coverage. The plan provision,
therefore, is subject to the limitations on
preexisting condition exclusions in this
section.

Example 4. (i) Facts. A group health plan
provides coverage for the treatment of acne,
subject to a lifetime limit of $2,000. The plan
counts against this $2,000 lifetime limit on
acne treatment benefits provided under prior
health coverage.

(ii) Conclusion. In this Example 4,
counting benefits for a specific condition
provided under prior health coverage against
a lifetime limit for that condition is a
preexisting condition exclusion because it
operates to limit benefits for a condition
based on the fact that the condition was
present before the effective date of coverage.
The plan provision, therefore, is subject to
the limitations on preexisting condition
exclusions in this section.

Example 5. (i) Facts. When an individual’s
coverage begins under a group health plan,
the individual generally becomes eligible for
all benefits. However, benefits for pregnancy
are not available until the individual has
been covered under the plan for 12 months.

(ii) Conclusion. In this Example 5, the
requirement to be covered under the plan for

12 months to be eligible for pregnancy
benefits is a subterfuge for a preexisting
condition exclusion because it is designed to
exclude benefits for a condition (pregnancy)
that arose before the effective date of
coverage. Because a plan is prohibited under
paragraph (b)(5) of this section from
imposing any preexisting condition
exclusion on pregnancy, the plan provision
is prohibited. However, if the plan provision
included an exception for women who were
pregnant before the effective date of coverage
under the plan (so that the provision applied
only to women who became pregnant on or
after the effective date of coverage) the plan
provision would not be a preexisting
condition exclusion (and would not be
prohibited by paragraph (b)(5) of this
section).

Example 6. (i) Facts. A group health plan
provides coverage for medically necessary
items and services, generally including
treatment of heart conditions. However, the
plan does not cover those same items and
services when used for treatment of
congenital heart conditions.

(ii) Conclusion. In this Example 6, the
exclusion of coverage for treatment of
congenital heart conditions is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is subject to the
limitations on preexisting condition
exclusions in this section.

Example 7. (i) Facts. A group health plan
generally provides coverage for medically
necessary items and services. However, the
plan excludes coverage for the treatment of
cleft palate.

(ii) Conclusion. In this Example 7, the
exclusion of coverage for treatment of cleft
palate is not a preexisting condition
exclusion because the exclusion applies
regardless of when the condition arose
relative to the effective date of coverage. The
plan provision, therefore, is not subject to the
limitations on preexisting condition
exclusions in this section.

Example 8. (i) Facts. A group health plan
provides coverage for treatment of cleft
palate, but only if the individual being
treated has been continuously covered under
the plan from the date of birth.

(ii) Conclusion. In this Example 8, the
exclusion of coverage for treatment of cleft
palate for individuals who have not been
covered under the plan from the date of birth
operates to exclude benefits in relation to a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
subject to the limitations on preexisting
condition exclusions in this section.

(2) General rules. Subject to paragraph
(b) of this section (prohibiting the
imposition of a preexisting condition
exclusion with respect to certain
individuals and conditions), a group
health plan may impose, with respect to
a participant or beneficiary, a
preexisting condition exclusion only if
the requirements of this paragraph (a)(2)
are satisfied. (See section 701 of ERISA
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and section 2701 of the PHS Act, under
which these requirements are also
imposed on a health insurance issuer
offering group health insurance
coverage.)

(i) 6-month look-back rule. A
preexisting condition exclusion must
relate to a condition (whether physical
or mental), regardless of the cause of the
condition, for which medical advice,
diagnosis, care, or treatment was
recommended or received within the 6-
month period (or such shorter period as
applies under the plan) ending on the
enrollment date.

(A) For purposes of this paragraph
(a)(2)(i), medical advice, diagnosis, care,
or treatment is taken into account only
if it is recommended by, or received
from, an individual licensed or similarly
authorized to provide such services
under State law and operating within
the scope of practice authorized by State
law.

(B) For purposes of this paragraph
(a)(2)(i), the 6-month period ending on
the enrollment date begins on the 6-
month anniversary date preceding the
enrollment date. For example, for an
enrollment date of August 1, 1998, the
6-month period preceding the
enrollment date is the period
commencing on February 1, 1998 and
continuing through July 31, 1998. As
another example, for an enrollment date
of August 30, 1998, the 6-month period
preceding the enrollment date is the
period commencing on February 28,
1998 and continuing through August 29,
1998.

(C) The rules of this paragraph (a)(2)(i)
are illustrated by the following
examples:

Example 1. (i) Facts. Individual A is
diagnosed with a medical condition 8
months before A’s enrollment date in
Employer R’s group health plan. A’s doctor
recommends that A take a prescription drug
for 3 months, and A follows the
recommendation.

(ii) Conclusion. In this Example 1,
Employer R’s plan may impose a preexisting
condition exclusion with respect to A’s
condition because A received treatment
during the 6-month period ending on A’s
enrollment date in Employer R’s plan by
taking the prescription medication during
that period. However, if A did not take the
prescription drug during the 6-month period,
Employer R’s plan would not be able to
impose a preexisting condition exclusion
with respect to that condition.

Example 2. (i) Facts. Individual B is
treated for a medical condition 7 months
before the enrollment date in Employer S’s
group health plan. As part of such treatment,
B’s physician recommends that a follow-up
examination be given 2 months later. Despite
this recommendation, B does not receive a
follow-up examination, and no other medical
advice, diagnosis, care, or treatment for that

condition is recommended to B or received
by B during the 6-month period ending on
B’s enrollment date in Employer S’s plan.

(ii) Conclusion. In this Example 2,
Employer S’s plan may not impose a
preexisting condition exclusion with respect
to the condition for which B received
treatment 7 months prior to the enrollment
date.

Example 3. (i) Facts. Same facts as
Example 2, except that Employer S’s plan
learns of the condition and attaches a rider
to B’s certificate of coverage excluding
coverage for the condition. Three months
after enrollment, B’s condition recurs, and
Employer S’s plan denies payment under the
rider.

(ii) Conclusion. In this Example 3, the rider
is a preexisting condition exclusion and
Employer S’s plan may not impose a
preexisting condition exclusion with respect
to the condition for which B received
treatment 7 months prior to the enrollment
date. (In addition, such a rider would violate
the provisions of § 54.9802-1, even if B had
received treatment for the condition within
the 6-month period ending on the enrollment
date.)

Example 4. (i) Facts. Individual C has
asthma and is treated for that condition
several times during the 6-month period
before C’s enrollment date in Employer T’s
plan. Three months after the enrollment date,
C begins coverage under Employer T’s plan.
Two months later, C is hospitalized for
asthma.

(ii) Conclusion. In this Example 4,
Employer T’s plan may impose a preexisting
condition exclusion with respect to C’s
asthma because care relating to C’s asthma
was received during the 6-month period
ending on C’s enrollment date (which, under
the rules of paragraph (a)(3)(i) of this section,
is the first day of the waiting period).

Example 5. (i) Facts. Individual D, who is
subject to a preexisting condition exclusion
imposed by Employer U’s plan, has diabetes,
as well as retinal degeneration, a foot
condition, and poor circulation (all of which
are conditions that may be directly attributed
to diabetes). D receives treatment for these
conditions during the 6-month period ending
on D’s enrollment date in Employer U’s plan.
After enrolling in the plan, D stumbles and
breaks a leg.

(ii) Conclusion. In this Example 5, the leg
fracture is not a condition related to D’s
diabetes, retinal degeneration, foot condition,
or poor circulation, even though they may
have contributed to the accident. Therefore,
benefits to treat the leg fracture cannot be
subject to a preexisting condition exclusion.
However, any additional medical services
that may be needed because of D’s
preexisting diabetes, poor circulation, or
retinal degeneration that would not be
needed by another patient with a broken leg
who does not have these conditions may be
subject to the preexisting condition exclusion
imposed under Employer U’s plan.

(ii) Maximum length of preexisting
condition exclusion. A preexisting
condition exclusion is not permitted to
extend for more than 12 months (18
months in the case of a late enrollee)

after the enrollment date. For example,
for an enrollment date of August 1,
1998, the 12-month period after the
enrollment date is the period
commencing on August 1, 1998 and
continuing through July 31, 1999; the
18-month period after the enrollment
date is the period commencing on
August 1, 1998 and continuing through
January 31, 2000.

(iii) Reducing a preexisting condition
exclusion period by creditable
coverage—(A) The period of any
preexisting condition exclusion that
would otherwise apply to an individual
under a group health plan is reduced by
the number of days of creditable
coverage the individual has as of the
enrollment date, as counted under
§ 54.9801—4. Creditable coverage may be
evidenced through a certificate of
creditable coverage (required under
§54.9801-5(a)), or through other means
in accordance with the rules of
§54.9801-5(c).

(B) The rules of this paragraph
(a)(2)(iii) are illustrated by the following
example:

Example. (i) Facts. Individual D works for
Employer X and has been covered
continuously under X’s group health plan.
D’s spouse works for Employer Y. Y
maintains a group health plan that imposes
a 12-month preexisting condition exclusion
(reduced by creditable coverage) on all new
enrollees. D enrolls in Y’s plan, but also stays
covered under X’s plan. D presents Y’s plan
with evidence of creditable coverage under
X’s plan.

(ii) Conclusion. In this Example, Y’s plan
must reduce the preexisting condition
exclusion period that applies to D by the
number of days of coverage that D had under
X’s plan as of D’s enrollment date in Y’s plan
(even though D’s coverage under X’s plan
was continuing as of that date).

(iv) Other standards. See § 54.9802—1
for other standards that may apply with
respect to certain benefit limitations or
restrictions under a group health plan.
Other laws may also apply, such as the
Uniformed Services Employment and
Reemployment Rights Act (USERRA),
which can affect the application of a
preexisting condition exclusion to
certain individuals who are reinstated
in a group health plan following active
military service.

(3) Enrollment definitions—(i)
Enrollment date means the first day of
coverage (as described in paragraph
(a)(3)(ii) of this section) or, if there is a
waiting period, the first day of the
waiting period. If an individual
receiving benefits under a group health
plan changes benefit packages, or if the
plan changes group health insurance
issuers, the individual’s enrollment date
does not change.
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(3) Evidence of creditable coverage—
(i) Consideration of evidence—(A) A
plan or issuer is required to take into
account all information that it obtains or
that is presented on behalf of an
individual to make a determination,
based on the relevant facts and
circumstances, whether an individual
has creditable coverage. A plan or issuer
shall treat the individual as having
furnished a certificate under paragraph
(a) of this section if—

(1) The individual attests to the
period of creditable coverage;

(2) The individual also presents
relevant corroborating evidence of some
creditable coverage during the period;
and

(3) The individual cooperates with the
plan’s or issuer’s efforts to verify the
individual’s coverage.

(B) For purposes of this paragraph
(c)(3)(i), cooperation includes providing
(upon the plan’s or issuer’s request) a
written authorization for the plan or
issuer to request a certificate on behalf
of the individual, and cooperating in
efforts to determine the validity of the
corroborating evidence and the dates of
creditable coverage. While a plan or
issuer may refuse to credit coverage
where the individual fails to cooperate
with the plan’s or issuer’s efforts to
verify coverage, the plan or issuer may
not consider an individual’s inability to
obtain a certificate to be evidence of the
absence of creditable coverage.

(ii) Documents. Documents that
corroborate creditable coverage (and
waiting or affiliation periods) include
explanations of benefits (EOBs) or other
correspondence from a plan or issuer
indicating coverage, pay stubs showing
a payroll deduction for health coverage,
a health insurance identification card, a
certificate of coverage under a group
health policy, records from medical care
providers indicating health coverage,
third party statements verifying periods
of coverage, and any other relevant
documents that evidence periods of
health coverage.

(iii) Other evidence. Creditable
coverage (and waiting or affiliation
periods) may also be corroborated
through means other than
documentation, such as by a telephone
call from the plan or provider to a third
party verifying creditable coverage.

(iv) Example. The rules of this
paragraph (c)(3) are illustrated by the
following example:

Example. (i) Facts. Individual F terminates
employment with Employer W and, a month
later, is hired by Employer X. X’s group
health plan imposes a preexisting condition
exclusion of 12 months on new enrollees
under the plan and uses the standard method
of determining creditable coverage. F fails to

receive a certificate of prior coverage from
the self-insured group health plan
maintained by F’s prior employer, W, and
requests a certificate. However, F (and X’s
plan, on F’s behalf and with F’s cooperation)
is unable to obtain a certificate from W’s
plan. F attests that, to the best of F’s
knowledge, F had at least 12 months of
continuous coverage under W’s plan, and
that the coverage ended no earlier than F’s
termination of employment from W. In
addition, F presents evidence of coverage,
such as an explanation of benefits for a claim
that was made during the relevant period.

(ii) Conclusion. In this Example, based
solely on these facts, F has demonstrated
creditable coverage for the 12 months of
coverage under W’s plan in the same manner
as if F had presented a written certificate of
creditable coverage.

(4) Demonstrating categories of
creditable coverage. Procedures similar
to those described in this paragraph (c)
apply in order to determine the duration
of an individual’s creditable coverage
with respect to any category under
paragraph (b) of this section (relating to
determining creditable coverage under
the alternative method).

(5) Demonstrating dependent status.
If, in the course of providing evidence
(including a certificate) of creditable
coverage, an individual is required to
demonstrate dependent status, the
group health plan or issuer is required
to treat the individual as having
furnished a certificate showing the
dependent status if the individual
attests to such dependency and the
period of such status and the individual
cooperates with the plan’s or issuer’s
efforts to verify the dependent status.

§2590.701-6 Special enroliment periods.

(a) Special enrollment for certain
individuals who lose coverage—(1) In
general. A group health plan, and a
health insurance issuer offering health
insurance coverage in connection with a
group health plan, is required to permit
current employees and dependents (as
defined in § 2590.701-2) who are
described in paragraph (a)(2) of this
section to enroll for coverage under the
terms of the plan if the conditions in
paragraph (a)(3) of this section are
satisfied. The special enrollment rights
under this paragraph (a) apply without
regard to the dates on which an
individual would otherwise be able to
enroll under the plan.

(2) Individuals eligible for special
enrollment—(i) When employee loses
coverage. A current employee and any
dependents (including the employee’s
spouse) each are eligible for special
enrollment in any benefit package under
the plan (subject to plan eligibility rules
conditioning dependent enrollment on
enrollment of the employee) if—

(A) The employee and the dependents
are otherwise eligible to enroll in the
benefit package;

(B) When coverage under the plan
was previously offered, the employee
had coverage under any group health
plan or health insurance coverage; and

(C) The employee satisfies the
conditions of paragraph (a)(3)(i), (ii), or
(iii) of this section and, if applicable,
paragraph (a)(3)(iv) of this section.

(ii) When dependent loses coverage—
(A) A dependent of a current employee
(including the employee’s spouse) and
the employee each are eligible for
special enrollment in any benefit
package under the plan (subject to plan
eligibility rules conditioning dependent
enrollment on enrollment of the
employee) if—

(1) The dependent and the employee
are otherwise eligible to enroll in the
benefit package;

(2) When coverage under the plan was
previously offered, the dependent had
coverage under any group health plan or
health insurance coverage; and

(3) The dependent satisfies the
conditions of paragraph (a)(3)(i), (ii), or
(iii) of this section and, if applicable,
paragraph (a)(3)(iv) of this section.

(B) However, the plan or issuer is not
required to enroll any other dependent
unless that dependent satisfies the
criteria of this paragraph (a)(2)(ii), or the
employee satisfies the criteria of
paragraph (a)(2)(i) of this section.

(iii) Examples. The rules of this
paragraph (a)(2) are illustrated by the
following examples:

Example 1. (i) Facts. Individual A works
for Employer X. A, A’s spouse, and A’s
dependent children are eligible but not
enrolled for coverage under X’s group health
plan. A’s spouse works for Employer Y and
at the time coverage was offered under X’s
plan, A was enrolled in coverage under Y’s
plan. Then, A loses eligibility for coverage
under Y’s plan.

(ii) Conclusion. In this Example 1, because
A satisfies the conditions for special
enrollment under paragraph (a)(2)(i) of this
section, A, A’s spouse, and A’s dependent
children are eligible for special enrollment
under X’s plan.

Example 2. (i) Facts. Individual A and A’s
spouse are eligible but not enrolled for
coverage under Group Health Plan P
maintained by A’s employer. When A was
first presented with an opportunity to enroll
A and A’s spouse, they did not have other
coverage. Later, A and A’s spouse enroll in
Group Health Plan Q maintained by the
employer of A’s spouse. During a subsequent
open enrollment period in P, A and A’s
spouse did not enroll because of their
coverage under Q. They then lose eligibility
for coverage under Q.

(ii) Conclusion. In this Example 2, because
A and A’s spouse were covered under Q
when they did not enroll in P during open
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enrollment, they satisfy the conditions for
special enrollment under paragraphs (a)(2)(i)
and (ii) of this section. Consequently, A and
A’s spouse are eligible for special enrollment
under P.

Example 3. (i) Facts. Individual B works
for Employer X. B and B’s spouse are eligible
but not enrolled for coverage under X’s group
health plan. B’s spouse works for Employer
Y and at the time coverage was offered under
X’s plan, B’s spouse was enrolled in self-only
coverage under Y’s group health plan. Then,
B’s spouse loses eligibility for coverage under
Y’s plan.

(ii) Conclusion. In this Example 3, because
B’s spouse satisfies the conditions for special
enrollment under paragraph (a)(2)(ii) of this
section, both B and B’s spouse are eligible for
special enrollment under X’s plan.

Example 4. (i) Facts. Individual A works
for Employer X. X maintains a group health
plan with two benefit packages—an HMO
option and an indemnity option. Self-only
and family coverage are available under both
options. A enrolls for self-only coverage in
the HMO option. A’s spouse works for
Employer Y and was enrolled for self-only
coverage under Y’s plan at the time coverage
was offered under X’s plan. Then, A’s spouse
loses coverage under Y’s plan. A requests
special enrollment for A and A’s spouse
under the plan’s indemnity option.

(ii) Conclusion. In this Example 4, because
A’s spouse satisfies the conditions for special
enrollment under paragraph (a)(2)(ii) of this
section, both A and A’s spouse can enroll in
either benefit package under X’s plan.
Therefore, if A requests enrollment in
accordance with the requirements of this
section, the plan must allow A and A’s
spouse to enroll in the indemnity option.

(3) Conditions for special
enrollment—(i) Loss of eligibility for
coverage. In the case of an employee or
dependent who has coverage that is not
COBRA continuation coverage, the
conditions of this paragraph (a)(3)(i) are
satisfied at the time the coverage is
terminated as a result of loss of
eligibility (regardless of whether the
individual is eligible for or elects
COBRA continuation coverage). Loss of
eligibility under this paragraph (a)(3)(i)
does not include a loss due to the failure
of the employee or dependent to pay
premiums on a timely basis or
termination of coverage for cause (such
as making a fraudulent claim or an
intentional misrepresentation of a
material fact in connection with the
plan). Loss of eligibility for coverage
under this paragraph (a)(3)(i) includes
(but is not limited to)—

(A) Loss of eligibility for coverage as
a result of legal separation, divorce,
cessation of dependent status (such as
attaining the maximum age to be eligible
as a dependent child under the plan),
death of an employee, termination of
employment, reduction in the number
of hours of employment, and any loss of
eligibility for coverage after a period

that is measured by reference to any of
the foregoing;

(B) In the case of coverage offered
through an HMO, or other arrangement,
in the individual market that does not
provide benefits to individuals who no
longer reside, live, or work in a service
area, loss of coverage because an
individual no longer resides, lives, or
works in the service area (whether or
not within the choice of the individual);

(C) In the case of coverage offered
through an HMO, or other arrangement,
in the group market that does not
provide benefits to individuals who no
longer reside, live, or work in a service
area, loss of coverage because an
individual no longer resides, lives, or
works in the service area (whether or
not within the choice of the individual),
and no other benefit package is available
to the individual;

(D) A situation in which an individual
incurs a claim that would meet or
exceed a lifetime limit on all benefits;
and

(E) A situation in which a plan no
longer offers any benefits to the class of
similarly situated individuals (as
described in § 2590.702(d)) that
includes the individual.

(ii) Termination of employer
contributions. In the case of an
employee or dependent who has
coverage that is not COBRA
continuation coverage, the conditions of
this paragraph (a)(3)(ii) are satisfied at
the time employer contributions
towards the employee’s or dependent’s
coverage terminate. Employer
contributions include contributions by
any current or former employer that was
contributing to coverage for the
employee or dependent.

(iii) Exhaustion of COBRA
continuation coverage. In the case of an
employee or dependent who has
coverage that is COBRA continuation
coverage, the conditions of this
paragraph (a)(3)(iii) are satisfied at the
time the COBRA continuation coverage
is exhausted. For purposes of this
paragraph (a)(3)(iii), an individual who
satisfies the conditions for special
enrollment of paragraph (a)(3)(i) of this
section, does not enroll, and instead
elects and exhausts COBRA
continuation coverage satisfies the
conditions of this paragraph (a)(3)(iii).
(Exhaustion of COBRA continuation
coverage is defined in § 2590.701-2.)

(iv) Written statement. A plan may
require an employee declining coverage
(for the employee or any dependent of
the employee) to State in writing
whether the coverage is being declined
due to other health coverage only if, at
or before the time the employee declines
coverage, the employee is provided with

notice of the requirement to provide the
statement (and the consequences of the
employee’s failure to provide the
statement). If a plan requires such a
statement, and an employee does not
provide it, the plan is not required to
provide special enrollment to the
employee or any dependent of the
employee under this paragraph (a)(3). A
plan must treat an employee as having
satisfied the plan requirement permitted
under this paragraph (a)(3)(iv) if the
employee provides a written statement
that coverage was being declined
because the employee or dependent had
other coverage; a plan cannot require
anything more for the employee to
satisfy the plan’s requirement to provide
a written statement. (For example, the
plan cannot require that the statement
be notarized.)

(v) The rules of this paragraph (a)(3)
are illustrated by the following
examples:

Example 1. (i) Facts. Individual D enrolls
in a group health plan maintained by
Employer Y. At the time D enrolls, Y pays
70 percent of the cost of employee coverage
and D pays the rest. Y announces that
beginning January 1, Y will no longer make
employer contributions towards the coverage.
Employees may maintain coverage, however,
if they pay the total cost of the coverage.

(ii) Conclusion. In this Example 1,
employer contributions towards D’s coverage
ceased on January 1 and the conditions of
paragraph (a)(3)(ii) of this section are
satisfied on this date (regardless of whether
D elects to pay the total cost and continue
coverage under Y’s plan).

Example 2. (i) Facts. A group health plan
provides coverage through two options—
Option 1 and Option 2. Employees can enroll
in either option only within 30 days of hire
or on January 1 of each year. Employee A is
eligible for both options and enrolls in
Option 1. Effective July 1 the plan terminates
coverage under Option 1 and the plan does
not create an immediate open enrollment
opportunity into Option 2.

(ii) Conclusion. In this Example 2, A has
experienced a loss of eligibility for coverage
that satisfies paragraph (a)(3)(i) of this
section, and has satisfied the other
conditions for special enrollment under
paragraph (a)(2)(i) of this section. Therefore,
if A satisfies the other conditions of this
paragraph (a), the plan must permit A to
enroll in Option 2 as a special enrollee. (A
may also be eligible to enroll in another
group health plan, such as a plan maintained
by the employer of A’s spouse, as a special
enrollee.) The outcome would be the same if
Option 1 was terminated by an issuer and the
plan made no other coverage available to A.

Example 3. (i) Facts. Individual C is
covered under a group health plan
maintained by Employer X. While covered
under X’s plan, C was eligible for but did not
enroll in a plan maintained by Employer Z,
the employer of C’s spouse. C terminates
employment with X and loses eligibility for
coverage under X’s plan. C has a special
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enrollment right to enroll in Z’s plan, but C
instead elects COBRA continuation coverage
under X’s plan. C exhausts COBRA
continuation coverage under X’s plan and
requests special enrollment in Z’s plan.

(ii) Conclusion. In this Example 3, C has
satisfied the conditions for special
enrollment under paragraph (a)(3)(iii) of this
section, and has satisfied the other
conditions for special enrollment under
paragraph (a)(2)(i) of this section. The special
enrollment right that C had into Z’s plan
immediately after the loss of eligibility for
coverage under X’s plan was an offer of
coverage under Z’s plan. When C later
exhausts COBRA coverage under X’s plan, C
has a second special enrollment right in Z’s
plan.

(4) Applying for special enrollment
and effective date of coverage—(i) A
plan or issuer must allow an employee
a period of at least 30 days after an
event described in paragraph (a)(3) of
this section (other than an event
described in paragraph (a)(3)(i)(D)) to
request enrollment (for the employee or
the employee’s dependent). In the case
of an event described in paragraph
(a)(3)(1)(D) of this section (relating to
loss of eligibility for coverage due to the
operation of a lifetime limit on all
benefits), a plan or issuer must allow an
employee a period of at least 30 days
after a claim is denied due to the
operation of a lifetime limit on all
benefits.

(ii) Coverage must begin no later than
the first day of the first calendar month
beginning after the date the plan or
issuer receives the request for special
enrollment.

(b) Special enrollment with respect to
certain dependent beneficiaries—(1) In
general. A group health plan, and a
health insurance issuer offering health
insurance coverage in connection with a
group health plan, that makes coverage
available with respect to dependents is
required to permit individuals described
in paragraph (b)(2) of this section to be
enrolled for coverage in a benefit
package under the terms of the plan.
Paragraph (b)(3) of this section describes
the required special enrollment period
and the date by which coverage must
begin. The special enrollment rights
under this paragraph (b) apply without
regard to the dates on which an
individual would otherwise be able to
enroll under the plan.

(2) Individuals eligible for special
enrollment. An individual is described
in this paragraph (b)(2) if the individual
is otherwise eligible for coverage in a
benefit package under the plan and if
the individual is described in paragraph
(b)(2)), (i1), (iii), (iv), (v), or (vi) of this
section.

(i) Current employee only. A current
employee is described in this paragraph

(b)(2)(i) if a person becomes a
dependent of the individual through
marriage, birth, adoption, or placement
for adoption.

(ii) Spouse of a participant only. An
individual is described in this
paragraph (b)(2)(ii) if either —

(A) The individual becomes the
spouse of a participant; or

(B) The individual is a spouse of a
participant and a child becomes a
dependent of the participant through
birth, adoption, or placement for
adoption.

(iii) Current employee and spouse. A
current employee and an individual
who is or becomes a spouse of such an
employee, are described in this
paragraph (b)(2)(iii) if either—

(A) The employee and the spouse
become married; or

(B) The employee and spouse are
married and a child becomes a
dependent of the employee through
birth, adoption, or placement for
adoption.

(iv) Dependent of a participant only.
An individual is described in this
paragraph (b)(2)(iv) if the individual is
a dependent (as defined in § 2590.701—
2) of a participant and the individual
has become a dependent of the
participant through marriage, birth,
adoption, or placement for adoption.

(v) Current employee and a new
dependent. A current employee and an
individual who is a dependent of the
employee, are described in this
paragraph (b)(2)(v) if the individual
becomes a dependent of the employee
through marriage, birth, adoption, or
placement for adoption.

(vi) Current employee, spouse, and a
new dependent. A current employee,
the employee’s spouse, and the
employee’s dependent are described in
this paragraph (b)(2)(vi) if the
dependent becomes a dependent of the
employee through marriage, birth,
adoption, or placement for adoption.

(3) Applying for special enrollment
and effective date of coverage—I(i)
Request. A plan or issuer must allow an
individual a period of at least 30 days
after the date of the marriage, birth,
adoption, or placement for adoption (or,
if dependent coverage is not generally
made available at the time of the
marriage, birth, adoption, or placement
for adoption, a period of at least 30 days
after the date the plan makes dependent
coverage generally available) to request
enrollment (for the individual or the
individual’s dependent).

(ii) Reasonable procedures for special
enrollment. [Reserved]

(iii) Date coverage must begin—(A)
Marriage. In the case of marriage,
coverage must begin no later than the

first day of the first calendar month
beginning after the date the plan or
issuer receives the request for special
enrollment.

(B) Birth, adoption, or placement for
adoption. Coverage must begin in the
case of a dependent’s birth on the date
of birth and in the case of a dependent’s
adoption or placement for adoption no
later than the date of such adoption or
placement for adoption (or, if dependent
coverage is not made generally available
at the time of the birth, adoption, or
placement for adoption, the date the
plan makes dependent coverage
available).

(4) Examples. The rules of this
paragraph (b) are illustrated by the
following examples:

Example 1. (i) Facts. An employer
maintains a group health plan that offers all
employees employee-only coverage,
employee-plus-spouse coverage, or family
coverage. Under the terms of the plan, any
employee may elect to enroll when first hired
(with coverage beginning on the date of hire)
or during an annual open enrollment period
held each December (with coverage
beginning the following January 1). Employee
A is hired on September 3. A is married to
B, and they have no children. On March 15
in the following year a child Cis born to A
and B. Before that date, A and B have not
been enrolled in the plan.

(ii) Conclusion. In this Example 1, the
conditions for special enrollment of an
employee with a spouse and new dependent
under paragraph (b)(2)(vi) of this section are
satisfied. If A satisfies the conditions of
paragraph (b)(3) of this section for requesting
enrollment timely, the plan will satisfy this
paragraph (b) if it allows A to enroll either
with employee-only coverage, with
employee-plus-spouse coverage (for A and B),
or with family coverage (for A, B, and C). The
plan must allow whatever coverage is chosen
to begin on March 15, the date of C’s birth.

Example 2. (i) Facts. Individual D works
for Employer X. X maintains a group health
plan with two benefit packages—an HMO
option and an indemnity option. Self-only
and family coverage are available under both
options. D enrolls for self-only coverage in
the HMO option. Then, a child, E, is placed
for adoption with D. Within 30 days of the
placement of E for adoption, D requests
enrollment for D and E under the plan’s
indemnity option.

(ii) Conclusion. In this Example 2, D and
E satisfy the conditions for special
enrollment under paragraphs (b)(2)(v) and
(b)(3) of this section. Therefore, the plan
must allow D and E to enroll in the
indemnity coverage, effective as of the date
of the placement for adoption.

(c) Notice of special enrollment. At or
before the time an employee is initially
offered the opportunity to enroll in a
group health plan, the plan must furnish
the employee with a notice of special
enrollment that complies with the
requirements of this paragraph (c).
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(1) Description of special enrollment
rights. The notice of special enrollment
must include a description of special
enrollment rights. The following model
language may be used to satisfy this
requirement:

If you are declining enrollment for yourself
or your dependents (including your spouse)
because of other health insurance or group
health plan coverage, you may be able to
enroll yourself and your dependents in this
plan if you or your dependents lose
eligibility for that other coverage (or if the
employer stops contributing towards your or
your dependents’ other coverage). However,
you must request enrollment within [insert
“30 days” or any longer period that applies
under the plan] after your or your
dependents’ other coverage ends (or after the
employer stops contributing toward the other
coverage).

In addition, if you have a new dependent
as a result of marriage, birth, adoption, or
placement for adoption, you may be able to
enroll yourself and your dependents.
However, you must request enrollment
within [insert ““30 days” or any longer period
that applies under the plan] after the
marriage, birth, adoption, or placement for
adoption.

To request special enrollment or obtain
more information, contact [insert the name,
title, telephone number, and any additional
contact information of the appropriate plan
representative].

(2) Additional information that may
be required. The notice of special
enrollment must also include, if
applicable, the notice described in
paragraph (a)(3)(iv) of this section (the
notice required to be furnished to an
individual declining coverage if the
plan requires the reason for declining
coverage to be in writing).

(d) Treatment of special enrollees—(1)
If an individual requests enrollment
while the individual is entitled to
special enrollment under either
paragraph (a) or (b) of this section, the
individual is a special enrollee, even if
the request for enrollment coincides
with a late enrollment opportunity
under the plan. Therefore, the
individual cannot be treated as a late
enrollee.

(2) Special enrollees must be offered
all the benefit packages available to
similarly situated individuals who
enroll when first eligible. For this
purpose, any difference in benefits or
cost-sharing requirements for different
individuals constitutes a different
benefit package. In addition, a special
enrollee cannot be required to pay more
for coverage than a similarly situated
individual who enrolls in the same
coverage when first eligible. The length
of any preexisting condition exclusion
that may be applied to a special enrollee
cannot exceed the length of any
preexisting condition exclusion that is

applied to similarly situated individuals
who enroll when first eligible. For rules
prohibiting the application of a
preexisting condition exclusion to
certain newborns, adopted children, and
children placed for adoption, see
§2590.701-3(b).

(3) The rules of this section are
illustrated by the following example:

Example. (i) Facts. Employer Y maintains
a group health plan that has an enrollment
period for late enrollees every November 1
through November 30 with coverage effective
the following January 1. On October 18,
Individual B loses coverage under another
group health plan and satisfies the
requirements of paragraphs (a)(2), (3), and (4)
of this section. B submits a completed
application for coverage on November 2.

(ii) Conclusion. In this Example, B is a
special enrollee. Therefore, even though B’s
request for enrollment coincides with an
open enrollment period, B’s coverage is
required to be made effective no later than
December 1 (rather than the plan’s January 1
effective date for late enrollees).

§2590.701-7 HMO affiliation period as an
alternative to a preexisting condition
exclusion.

(a) In general. A group health plan
offering health insurance coverage
through an HMO, or an HMO that offers
health insurance coverage in connection
with a group health plan, may impose
an affiliation period only if each of the
following requirements is satisfied—

(1) No preexisting condition exclusion
is imposed with respect to any coverage
offered by the HMO in connection with
the particular group health plan.

(2) No premium is charged to a
participant or beneficiary for the
affiliation period.

(3) The affiliation period for the HMO
coverage is imposed consistent with the
requirements of § 2590.702 (prohibiting
discrimination based on a health factor).

(4) The affiliation period does not
exceed 2 months (or 3 months in the
case of a late enrollee).

(5) The affiliation period begins on
the enrollment date, or in the case of a
late enrollee, the affiliation period
begins on the day that would be the first
day of coverage but for the affiliation
period.

(6) The affiliation period for
enrollment in the HMO under a plan
runs concurrently with any waiting
period.

(b) Examples. The rules of paragraph
(a) of this section are illustrated by the
following examples:

Example 1. (i) Facts. An employer
sponsors a group health plan. Benefits under
the plan are provided through an HMO,
which imposes a two-month affiliation
period. In order to be eligible under the plan,
employees must have worked for the

employer for six months. Individual A begins
working for the employer on February 1.

(ii) Conclusion. In this Example 1,
Individual A’s enrollment date is February 1
(see § 2590.701-3(a)(2)), and both the waiting
period and the affiliation period begin on this
date and run concurrently. Therefore, the
affiliation period ends on March 31, the
waiting period ends on July 31, and A is
eligible to have coverage begin on August 1.

Example 2. (i) Facts. A group health plan
has two benefit package options, a fee-for-
service option and an HMO option. The
HMO imposes a 1-month affiliation period.
Individual B is enrolled in the fee-for-service
option for more than one month and then
decides to switch to the HMO option at open
season.

(ii) Conclusion. In this Example 2, the
HMO may not impose the affiliation period
with respect to B because any affiliation
period would have to begin on B’s
enrollment date in the plan rather than the
date that B enrolled in the HMO option.
Therefore, the affiliation period would have
expired before B switched to the HMO
option.

Example 3. (i) Facts. An employer
sponsors a group health plan that provides
benefits through an HMO. The plan imposes
a two-month affiliation period with respect to
salaried employees, but it does not impose an
affiliation period with respect to hourly
employees.

(ii) Conclusion. In this Example 3, the plan
may impose the affiliation period with
respect to salaried employees without
imposing any affiliation period with respect
to hourly employees (unless, under the
circumstances, treating salaried and hourly
employees differently does not comply with
the requirements of § 2590.702).

(c) Alternatives to affiliation period.
An HMO may use alternative methods
in lieu of an affiliation period to address
adverse selection, as approved by the
State insurance commissioner or other
official designated to regulate HMOs.
However, an arrangement that is in the
nature of a preexisting condition
exclusion cannot be an alternative to an
affiliation period. Nothing in this part
requires a State to receive proposals for
or approve alternatives to affiliation
periods.

W 4. Section 2590.701-8 is added and
reserved to read as follows:

§2590.701-8 Interaction with the Family and
Medical Leave Act. [Reserved]

m 5. Revise the heading of subpart D to
read as follows:

Subpart D—General Provisions
Related to Subparts B and C

m 6. Sections 2590.731, 2590.732 and
2590.736 are revised to read as follows:

§2590.731 Preemption; State flexibility;
construction.

(a) Continued applicability of State
law with respect to health insurance
issuers. Subject to paragraph (b) of this
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section and except as provided in
paragraph (c) of this section, part 7 of
subtitle B of Title I of the Act is not to
be construed to supersede any provision
of State law which establishes,
implements, or continues in effect any
standard or requirement solely relating
to health insurance issuers in
connection with group health insurance
coverage except to the extent that such
standard or requirement prevents the
application of a requirement of this part.

(b) Continued preemption with
respect to group health plans. Nothing
in part 7 of subtitle B of Title I of the
Act affects or modifies the provisions of
section 514 of the Act with respect to
group health plans.

(c) Special rules—(1) In general.
Subject to paragraph (c)(2) of this
section, the provisions of part 7 of
subtitle B of Title I of the Act relating
to health insurance coverage offered by
a health insurance issuer supersede any
provision of State law which
establishes, implements, or continues in
effect a standard or requirement
applicable to imposition of a preexisting
condition exclusion specifically
governed by section 701 which differs
from the standards or requirements
specified in such section.

(2) Exceptions. Only in relation to
health insurance coverage offered by a
health insurance issuer, the provisions
of this part do not supersede any
provision of State law to the extent that
such provision—

(i) Shortens the period of time from
the “6-month period” described in
section 701(a)(1) of the Act and
§2590.701-3(a)(1)(i) (for purposes of
identifying a preexisting condition);

(ii) Shortens the period of time from
the “12 months” and ““18 months”
described in section 701(a)(2) of the Act
and § 2590.701-3(a)(1)(ii) (for purposes
of applying a preexisting condition
exclusion period);

(iii) Provides for a greater number of
days than the “63-day period” described
in sections 701(c)(2)(A) and (d)(4)(A) of
the Act and §§ 2590.701-3(a)(1)(iii) and
2590.701-4 (for purposes of applying
the break in coverage rules);

(iv) Provides for a greater number of
days than the ““30-day period”” described
in sections 701(b)(2) and (d)(1) of the
Act and § 2590.701-3(b) (for purposes of
the enrollment period and preexisting
condition exclusion periods for certain
newborns and children that are adopted
or placed for adoption);

(v) Prohibits the imposition of any
preexisting condition exclusion in cases
not described in section 701(d) of the
Act or expands the exceptions described
therein;

(vi) Requires special enrollment
periods in addition to those required
under section 701(f) of the Act; or

(vii) Reduces the maximum period
permitted in an affiliation period under
section 701(g)(1)(B) of the Act.

(d) Definitions—(1) State law. For
purposes of this section the term State
law includes all laws, decisions, rules,
regulations, or other State action having
the effect of law, of any State. A law of
the United States applicable only to the
District of Columbia is treated as a State
law rather than a law of the United
States.

(2) State. For purposes of this section
the term State includes a State (as
defined in § 2590.701-2), any political
subdivisions of a State, or any agency or
instrumentality of either.

§2590.732 Special rules relating to group
health plans.

(a) Group health plan—(1) Defined. A
group health plan means an employee
welfare benefit plan to the extent that
the plan provides medical care
(including items and services paid for as
medical care) to employees (including
both current and former employees) or
their dependents (as defined under the
terms of the plan) directly or through
insurance, reimbursement, or otherwise.

(2) Determination of number of plans.
[Reserved]

(b) General exception for certain small
group health plans. The requirements of
this part, other than § 2590.711, do not
apply to any group health plan (and
group health insurance coverage) for
any plan year if, on the first day of the
plan year, the plan has fewer than two
participants who are current employees.

(c) Excepted benefits—(1) In general.
The requirements of this Part do not
apply to any group health plan (or any
group health insurance coverage) in
relation to its provision of the benefits
described in paragraph (c)(2), (3), (4), or
(5) of this section (or any combination
of these benefits).

(2) Benefits excepted in all
circumstances. The following benefits
are excepted in all circumstances—

(i) Coverage only for accident
(including accidental death and
dismemberment);

(ii) Disability income coverage;

(iii) Liability insurance, including
general liability insurance and
automobile liability insurance;

(iv) Coverage issued as a supplement
to liability insurance;

(v) Workers’ compensation or similar
coverage;

(vi) Automobile medical payment
insurance;

(vii) Credit-only insurance (for
example, mortgage insurance); and

(viii) Coverage for on-site medical
clinics.

(3) Limited excepted benefits—(i) In
general. Limited-scope dental benefits,
limited-scope vision benefits, or long-
term care benefits are excepted if they
are provided under a separate policy,
certificate, or contract of insurance, or
are otherwise not an integral part of a
group health plan as described in
paragraph (c)(3)(ii) of this section. In
addition, benefits provided under a
health flexible spending arrangement
are excepted benefits if they satisfy the
requirements of paragraph (c)(3)(v) of
this section.

(ii) Not an integral part of a group
health plan. For purposes of this
paragraph (c)(3), benefits are not an
integral part of a group health plan
(whether the benefits are provided
through the same plan or a separate
plan) only if the following two
requirements are satisfied—

(A) Participants must have the right to
elect not to receive coverage for the
benefits; and

(B) If a participant elects to receive
coverage for the benefits, the participant
must pay an additional premium or
contribution for that coverage.

(iii) Limited scope—(A) Dental
benefits. Limited scope dental benefits
are benefits substantially all of which
are for treatment of the mouth
(including any organ or structure within
the mouth).

(B) Vision benefits. Limited scope
vision benefits are benefits substantially
all of which are for treatment of the eye.

(iv) Long-term care. Long-term care
benefits are benefits that are either—

(A) Subject to State long-term care
insurance laws;

(B) For qualified long-term care
services, as defined in section
7702B(c)(1) of the Internal Revenue
Code, or provided under a qualified
long-term care insurance contract, as
defined in section 7702B(b) of the
Internal Revenue Code; or

(C) Based on cognitive impairment or
a loss of functional capacity that is
expected to be chronic.

(v) Health flexible spending
arrangements. Benefits provided under
a health flexible spending arrangement
(as defined in section 106(c)(2) of the
Internal Revenue Code) are excepted for
a class of participants only if they
satisfy the following two requirements—

(A) Other group health plan coverage,
not limited to excepted benefits, is made
available for the year to the class of
participants by reason of their
employment; and

(B) The arrangement is structured so
that the maximum benefit payable to
any participant in the class for a year
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cannot exceed two times the
participant’s salary reduction election
under the arrangement for the year (or,
if greater, cannot exceed $500 plus the
amount of the participant’s salary
reduction election). For this purpose,
any amount that an employee can elect
to receive as taxable income but elects
to apply to the health flexible spending
arrangement is considered a salary
reduction election (regardless of
whether the amount is characterized as
salary or as a credit under the
arrangement).

(4) Noncoordinated benefits—(i)
Excepted benefits that are not
coordinated. Coverage for only a
specified disease or illness (for example,
cancer-only policies) or hospital
indemnity or other fixed indemnity
insurance is excepted only if it meets
each of the conditions specified in
paragraph (c)(4)(ii) of this section. To be
hospital indemnity or other fixed
indemnity insurance, the insurance
must pay a fixed dollar amount per day
(or per other period) of hospitalization
or illness (for example, $100/day)
regardless of the amount of expenses
incurred.

(ii) Conditions. Benefits are described
in paragraph (c)(4)(i) of this section only
if—

(A) The benefits are provided under a
separate policy, certificate, or contract
of insurance;

(B) There is no coordination between
the provision of the benefits and an
exclusion of benefits under any group
health plan maintained by the same
plan sponsor; and

(C) The benefits are paid with respect
to an event without regard to whether
benefits are provided with respect to the
event under any group health plan
maintained by the same plan sponsor.

(iii) Example. The rules of this
paragraph (c)(4) are illustrated by the
following example:

Example. (i) Facts. An employer sponsors
a group health plan that provides coverage
through an insurance policy. The policy
provides benefits only for hospital stays at a
fixed percentage of hospital expenses up to
a maximum of $100 a day.

(ii) Conclusion. In this Example, even
though the benefits under the policy satisfy
the conditions in paragraph (c)(4)(ii) of this
section, because the policy pays a percentage
of expenses incurred rather than a fixed
dollar amount, the benefits under the policy
are not excepted benefits under this
paragraph (c)(4). This is the result even if, in
practice, the policy pays the maximum of
$100 for every day of hospitalization.

(5) Supplemental benefits. (i) The
following benefits are excepted only if
they are provided under a separate
policy, certificate, or contract of
insurance—

(A) Medicare supplemental health
insurance (as defined under section
1882(g)(1) of the Social Security Act;
also known as Medigap or MedSupp
insurance);

(B) Coverage supplemental to the
coverage provided under Chapter 55,
Title 10 of the United States Code (also
known as TRICARE supplemental
programs); and

(C) Similar supplemental coverage
provided to coverage under a group
health plan. To be similar supplemental
coverage, the coverage must be
specifically designed to fill gaps in
primary coverage, such as coinsurance
or deductibles. Similar supplemental
coverage does not include coverage that
becomes secondary or supplemental
only under a coordination-of-benefits
provision.

(ii) The rules of this paragraph (c)(5)
are illustrated by the following example:

Example. (i) Facts. An employer sponsors
a group health plan that provides coverage
for both active employees and retirees. The
coverage for retirees supplements benefits
provided by Medicare, but does not meet the
requirements for a supplemental policy
under section 1882(g)(1) of the Social
Security Act.

(ii) Conclusion. In this Example, the
coverage provided to retirees does not meet
the definition of supplemental excepted
benefits under this paragraph (c)(5) because
the coverage is not Medicare supplemental
insurance as defined under section 1882(g)(1)
of the Social Security Act, is not a TRICARE
supplemental program, and is not
supplemental to coverage provided under a
group health plan.

(d) Treatment of partnerships. For
purposes of this part:

(1) Treatment as a group health plan.
Any plan, fund, or program that would
not be (but for this paragraph (d)) an
employee welfare benefit plan and that
is established or maintained by a
partnership, to the extent that the plan,
fund, or program provides medical care
(including items and services paid for as
medical care) to present or former
partners in the partnership or to their
dependents (as defined under the terms
of the plan, fund, or program), directly
or through insurance, reimbursement, or
otherwise, is treated (subject to
paragraph (d)(2)) as an employee
welfare benefit plan that is a group
health plan.

(2) Employment relationship. In the
case of a group health plan, the term
employer also includes the partnership
in relation to any bona fide partner. In
addition, the term employee also
includes any bona fide partner. Whether
or not an individual is a bona fide
partner is determined based on all the
relevant facts and circumstances,
including whether the individual

performs services on behalf of the
partnership.

(3) Participants of group health plans.
In the case of a group health plan, the
term participant also includes any
individual described in paragraph
(d)(3)(i) or (ii) of this section if the
individual is, or may become, eligible to
receive a benefit under the plan or the
individual’s beneficiaries may be
eligible to receive any such benefit.

(1) In connection with a group health
plan maintained by a partnership, the
individual is a partner in relation to the
partnership.

(ii) In connection with a group health
plan maintained by a self-employed
individual (under which one or more
employees are participants), the
individual is the self-employed
individual.

(e) Determining the average number of
employees. [Reserved]

§2590.736 Applicability dates.

Sections 2590.701-1 through
2590.701-8 and 2590.731 through
2590.736 are applicable for plan years
beginning on or after July 1, 2005. Until
the applicability date for this regulation,
plans and issuers are required to
continue to comply with the
corresponding sections of 29 CFR part
2590, contained in the 29 CFR, parts
1927 to end, edition revised as of July
1, 2004.

Signed at Washington, DG, this 1st day of
December, 2004.
Ann L. Combs,
Assistant Secretary, Employee Benefits
Security Administration, U.S. Department of
Labor.

Department of Health and Human
Services

45 CFR Subtitle A

m For the reasons set forth in the
preamble, the Department of Health and
Human Services amends 45 CFR Part 144
and Part 146 as follows:

PART 144—REQUIREMENTS
RELATING TO HEALTH INSURANCE
COVERAGE

m A. Part 144 is amended as set forth
below:

m 1. The authority citation for Part 144 is
revised to read as follows:

Authority: Secs. 2701 through 2763, 2791,
and 2792 of the Public Health Service Act,
42 U.S.C. 300gg through 300gg-63, 300gg-91,
30gg-92 as amended by HIPAA (Public Law
104-191, 110 Stat. 1936), MHPA (Public Law
104-204, 110 Stat. 2944, as amended by
Public Law 107-116, 115 Stat. 2177),
NMHPA (Public Law 104—-204, 110 Stat.
2935), WHCRA (Public Law 105-277, 112
Stat. 2681—436), and section 103(c)(4) of
HIPAA.
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m 2. Section 144.103 is revised to read as
follows:

§144.103 Definitions.

For purposes of parts 146 (group
market), 148 (individual market), and
150 (enforcement) of this subchapter,
the following definitions apply unless
otherwise provided:

Affiliation period means a period of
time that must expire before health
insurance coverage provided by an
HMO becomes effective, and during
which the HMO is not required to
provide benefits.

Applicable State authority means,
with respect to a health insurance issuer
in a State, the State insurance
commissioner or official or officials
designated by the State to enforce the
requirements of 45 CFR parts 146 and
148 for the State involved with respect
to the issuer.

Beneficiary has the meaning given the
term under section 3(8) of the Employee
Retirement Income Security Act of 1974
(ERISA), which States, “a person
designated by a participant, or by the
terms of an employee benefit plan, who
is or may become entitled to a benefit”
under the plan.

Bona fide association means, with
respect to health insurance coverage
offered in a State, an association that
meets the following conditions:

(1) Has been actively in existence for
at least 5 years.

(2) Has been formed and maintained
in good faith for purposes other than
obtaining insurance.

(3) Does not condition membership in
the association on any health status-
related factor relating to an individual
(including an employee of an employer
or a dependent of any employee).

(4) Makes health insurance coverage
offered through the association available
to all members regardless of any health
status-related factor relating to the
members (or individuals eligible for
coverage through a member).

(5) Does not make health insurance
coverage offered through the association
available other than in connection with
a member of the association.

(6) Meets any additional requirements
that may be imposed under State law.

Church plan means a Church plan
within the meaning of section 3(33) of
ERISA.

COBRA definitions:

(1) COBRA means Title X of the
Consolidated Omnibus Budget
Reconciliation Act of 1985, as amended.

(2) COBRA continuation coverage
means coverage, under a group health
plan, that satisfies an applicable COBRA
continuation provision.

(3) COBRA continuation provision
means sections 601-608 of the

Employee Retirement Income Security
Act, section 4980B of the Internal
Revenue Code of 1986 (other than
paragraph (f)(1) of such section 4980B
insofar as it relates to pediatric
vaccines), or Title XXII of the PHS Act.

(4) Continuation coverage means
coverage under a COBRA continuation
provision or a similar State program.
Coverage provided by a plan that is
subject to a COBRA continuation
provision or similar State program, but
that does not satisfy all the requirements
of that provision or program, will be
deemed to be continuation coverage if it
allows an individual to elect to continue
coverage for a period of at least 18
months. Continuation coverage does not
include coverage under a conversion
policy required to be offered to an
individual upon exhaustion of
continuation coverage, nor does it
include continuation coverage under the
Federal Employees Health Benefits
Program.

(5) Exhaustion of COBRA
continuation coverage means that an
individual’s COBRA continuation
coverage ceases for any reason other
than either failure of the individual to
pay premiums on a timely basis, or for
cause (such as making a fraudulent
claim or an intentional
misrepresentation of a material fact in
connection with the plan). An
individual is considered to have
exhausted COBRA continuation
coverage if such coverage ceases—

(i) Due to the failure of the employer
or other responsible entity to remit
premiums on a timely basis;

(ii) When the individual no longer
resides, lives, or works in the service
area of an HMO or similar program
(whether or not within the choice of the
individual) and there is no other
COBRA continuation coverage available
to the individual; or

(iii) When the individual incurs a
claim that would meet or exceed a
lifetime limit on all benefits and there
is no other COBRA continuation
coverage available to the individual.

(6) Exhaustion of continuation
coverage means that an individual’s
continuation coverage ceases for any
reason other than either failure of the
individual to pay premiums on a timely
basis, or for cause (such as making a
fraudulent claim or an intentional
misrepresentation of a material fact in
connection with the plan). An
individual is considered to have
exhausted continuation coverage if—

(i) Coverage ceases due to the failure
of the employer or other responsible
entity to remit premiums on a timely
basis;

(ii) When the individual no longer
resides, lives or works in a service area
of an HMO or similar program (whether
or not within the choice of the
individual) and there is no other
continuation coverage available to the
individual; or

(iii) When the individual incurs a
claim that would meet or exceed a
lifetime limit on all benefits and there
is no other continuation coverage
available to the individual.

Condition means a medical condition.

Creditable coverage has the meaning
given the term in 45 CFR 146.113(a).

Dependent means any individual who
is or may become eligible for coverage
under the terms of a group health plan
because of a relationship to a
participant.

Eligible individual, for purposes of—

(1) The group market provisions in 45
CFR part 146, subpart E, is defined in
45 CFR 146.150(b); and

(2) The individual market provisions
in 45 CFR part 148, is defined in 45 CFR
148.103.

Employee has the meaning given the
term under section 3(6) of ERISA, which
States, “any individual employed by an
employer.”

Employer has the meaning given the
term under section 3(5) of ERISA, which
States, “any person acting directly as an
employer, or indirectly in the interest of
an employer, in relation to an employee
benefit plan; and includes a group or
association of employers acting for an
employer in such capacity.”

Enroll means to become covered for
benefits under a group health plan (that
is, when coverage becomes effective),
without regard to when the individual
may have completed or filed any forms
that are required in order to become
covered under the plan. For this
purpose, an individual who has health
coverage under a group health plan is
enrolled in the plan regardless of
whether the individual elects coverage,
the individual is a dependent who
becomes covered as a result of an
election by a participant, or the
individual becomes covered without an
election.

Enrollment date definitions
(enrollment date, first day of coverage,
and waiting period) are set forth in 45
CFR 146.111(a)(3)(i) through (iii).

ERISA stands for the Employee
Retirement Income Security Act of 1974,
as amended (29 U.S.C. 1001 et seq.).

Excepted benefits, consistent for
purposes of the—

(1) Group market provisions in 45
CFR part 146 subpart D, is defined in 45
CFR 146.145(c); and
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(2) Individual market provisions in 45
CFR part 148, is defined in 45 CFR
148.220.

Federal governmental plan means a
governmental plan established or
maintained for its employees by the
Government of the United States or by
any agency or instrumentality of such
Government.

Genetic information means
information about genes, gene products,
and inherited characteristics that may
derive from the individual or a family
member. This includes information
regarding carrier status and information
derived from laboratory tests that
identify mutations in specific genes or
chromosomes, physical medical
examinations, family histories, and
direct analysis of genes or
chromosomes.

Governmental plan means a
governmental plan within the meaning
of section 3(32) of ERISA.

Group health insurance coverage
means health insurance coverage offered
in connection with a group health plan.

Group health plan or plan means a
group health plan within the meaning of
45 CFR 146.145(a).

Group market means the market for
health insurance coverage offered in
connection with a group health plan.
(However, certain very small plans may
be treated as being in the individual
market, rather than the group market;
see the definition of individual market
in this section.)

Health insurance coverage means
benefits consisting of medical care
(provided directly, through insurance or
reimbursement, or otherwise) under any
hospital or medical service policy or
certificate, hospital or medical service
plan contract, or HMO contract offered
by a health insurance issuer. Health
insurance coverage includes group
health insurance coverage, individual
health insurance coverage, and short-
term, limited-duration insurance.

Health insurance issuer or issuer
means an insurance company, insurance
service, or insurance organization
(including an HMO) that is required to
be licensed to engage in the business of
insurance in a State and that is subject
to State law that regulates insurance
(within the meaning of section 514(b)(2)
of ERISA). This term does not include
a group health plan.

Health maintenance organization or
HMO means—

(1) A Federally qualified health
maintenance organization (as defined in
section 1301(a) of the PHS Act);

(2) An organization recognized under
State law as a health maintenance
organization; or

(3) A similar organization regulated
under State law for solvency in the same
manner and to the same extent as such
a health maintenance organization.

Health status-related factor is any
factor identified as a health factor in 45
CFR 146.121(a).

Individual health insurance coverage
means health insurance coverage offered
to individuals in the individual market,
but does not include short-term,
limited-duration insurance. Individual
health insurance coverage can include
dependent coverage.

Individual market means the market
for health insurance coverage offered to
individuals other than in connection
with a group health plan. Unless a State
elects otherwise in accordance with
section 2791(e)(1)(B)(ii) of the PHS Act,
such term also includes coverage offered
in connection with a group health plan
that has fewer than two participants
who are current employees on the first
day of the plan year.

Internal Revenue Code means the
Internal Revenue Code of 1986, as
amended (Title 26, United States Code).

Issuer means a health insurance
issuer.

Large employer means, in connection
with a group health plan with respect to
a calendar year and a plan year, an
employer who employed an average of
at least 51 employees on business days
during the preceding calendar year and
who employs at least 2 employees on
the first day of the plan year, unless
otherwise provided under State law.

Large group market means the health
insurance market under which
individuals obtain health insurance
coverage (directly or through any
arrangement) on behalf of themselves
(and their dependents) through a group
health plan maintained by a large
employer, unless otherwise provided
under State law.

Late enrollment definitions (late
enrollee and late enrollment) are set
forth in 45 CFR 146.111(a)(3)(v) and (vi).

Medical care means amounts paid
for—

(1) The diagnosis, cure, mitigation,
treatment, or prevention of disease, or
amounts paid for the purpose of
affecting any structure or function of the
body;

(2) Transportation primarily for and
essential to medical care referred to in
paragraph (1) of this definition; and

(3) Insurance covering medical care
referred to in paragraphs (1) and (2) of
this definition.

Medical condition or condition means
any condition, whether physical or
mental, including, but not limited to,
any condition resulting from illness,
injury (whether or not the injury is

accidental), pregnancy, or congenital
malformation. However, genetic
information is not a condition.

Network plan means health insurance
coverage of a health insurance issuer
under which the financing and delivery
of medical care (including items and
services paid for as medical care) are
provided, in whole or in part, through
a defined set of providers under contract
with the issuer.

Non-Federal governmental plan
means a governmental plan that is not
a Federal governmental plan.

Participant has the meaning given the
term under section 3(7) of ERISA, which
States, “any employee or former
employee of an employer, or any
member or former member of an
employee organization, who is or may
become eligible to receive a benefit of
any type from an employee benefit plan
which covers employees of such
employer or members of such
organization, or whose beneficiaries
may be eligible to receive any such
benefit.”

PHS Act stands for the Public Health
Service Act (42 U.S.C. 201 et seq.).

Placement, or being placed, for
adoption means the assumption and
retention of a legal obligation for total or
partial support of a child by a person
with whom the child has been placed in
anticipation of the child’s adoption. The
child’s placement for adoption with
such person ends upon the termination
of such legal obligation.

Plan sponsor has the meaning given
the term under section 3(16)(B) of
ERISA, which states, ““(i) the employer
in the case of an employee benefit plan
established or maintained by a single
employer, (ii) the employee organization
in the case of a plan established or
maintained by an employee
organization, or (iii) in the case of a plan
established or maintained by two or
more employers or jointly by one or
more employers and one or more
employee organizations, the association,
committee, joint board of trustees, or
other similar group of representatives of
the parties who establish or maintain
the plan.”

Plan year means the year that is
designated as the plan year in the plan
document of a group health plan, except
that if the plan document does not
designate a plan year or if there is no
plan document, the plan year is—

(1) The deductible or limit year used
under the plan;

(2) If the plan does not impose
deductibles or limits on a yearly basis,
then the plan year is the policy year;

(3) If the plan does not impose
deductibles or limits on a yearly basis,
and either the plan is not insured or the
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insurance policy is not renewed on an
annual basis, then the plan year is the
employer’s taxable year; or

(4) In any other case, the plan year is
the calendar year.

Preexisting condition exclusion has
the meaning given the term in 45 CFR
146.111(a)(1), with respect to group
health plans and group health insurance
coverage. With respect to individual
market health insurance issuers or other
entities providing coverage to federally
eligible individuals pursuant to 45 CFR
part 148, preexisting condition
exclusion means a limitation or
exclusion of benefits relating to a
condition based on the fact that the
condition was present before the first
day of coverage, whether or not any
medical advice, diagnosis, care, or
treatment was recommended or received
before that day. A preexisting condition
exclusion includes any exclusion
applicable to an individual as a result of
information that is obtained relating to
an individual’s health status before the
individual’s first day of coverage, such
as a condition identified as a result of
a pre-enrollment questionnaire or
physical examination given to the
individual, or review of medical records
relating to the pre-enrollment period.

Public health plan has the meaning
given the term in 45 CFR
146.113(a)(1)(ix).

Short-term, limited-duration
insurance means health insurance
coverage provided pursuant to a
contract with an issuer that has an
expiration date specified in the contract
(taking into account any extensions that
may be elected by the policyholder
without the issuer’s consent) that is less
than 12 months after the original
effective date of the contract.

Significant break in coverage has the
meaning given the term in 45 CFR
146.113(b)(2)(iii).

Small employer means, in connection
with a group health plan with respect to
a calendar year and a plan year, an
employer who employed an average of
at least 2 but not more than 50
employees on business days during the
preceding calendar year and who
employs at least 2 employees on the first
day of the plan year, unless otherwise
provided under State law.

Small group market means the health
insurance market under which
individuals obtain health insurance
coverage (directly or through any
arrangement) on behalf of themselves
(and their dependents) through a group
health plan maintained by a small
employer.

Special enrollment means enrollment
in a group health plan or group health

insurance coverage under the rights
described in 45 CFR 146.117.

State means each of the several States,
the District of Columbia, Puerto Rico,
the Virgin Islands, Guam, American
Samoa, and the Northern Mariana
Islands.

State health benefits risk pool has the
meaning given the term in 45 CFR
§146.113(a)(1)(vii).

Waiting period has the meaning given
the term in 45 CFR 146.111(a)(3)(iii).

PART 146—REQUIREMENTS FOR THE
GROUP HEALTH INSURANCE
MARKET

m B. Part 146 is amended as set forth
below:

m 1. The authority citation for Part 146 is
revised to read as follows:

Authority: Secs. 2701 through 2763, 2791,
and 2792 of the Public Health Service Act,
42 U.S.C. 300gg through 300gg—63, 300gg—91,
30gg—92 as amended by HIPAA (Public Law
104-191, 110 Stat. 1936), MHPA (Public Law
104204, 110 Stat. 2944, as amended by
Public Law 107-116, 115 Stat. 2177),
NMHPA (Public Law 104-204, 110 Stat.
2935), WHCRA (Public Law 105-277, 112
Stat. 2681-436), and section 103(c)(4) of
HIPAA.

m 2. Revise § 146.111 to read as follows:

§146.111 Limitations on preexisting
condition exclusion period.

(a) Preexisting condition exclusion—
(1) Defined.—(i) A preexisting condition
exclusion means a limitation or
exclusion of benefits relating to a
condition based on the fact that the
condition was present before the
effective date of coverage under a group
health plan or group health insurance
coverage, whether or not any medical
advice, diagnosis, care, or treatment was
recommended or received before that
day. A preexisting condition exclusion
includes any exclusion applicable to an
individual as a result of information
relating to an individual’s health status
before the individual’s effective date of
coverage under a group health plan or
group health insurance coverage, such
as a condition identified as a result of
a pre-enrollment questionnaire or
physical examination given to the
individual, or review of medical records
relating to the pre-enrollment period.

(ii) Examples. The rules of this
paragraph (a)(1) are illustrated by the
following examples:

Example 1. (i) Facts. A group health plan
provides benefits solely through an insurance
policy offered by Issuer S. At the expiration
of the policy, the plan switches coverage to
a policy offered by Issuer T. Issuer T’s policy
excludes benefits for any prosthesis if the
body part was lost before the effective date
of coverage under the policy.

(ii) Conclusion. In this Example 1, the
exclusion of benefits for any prosthesis if the
body part was lost before the effective date
of coverage is a preexisting condition
exclusion because it operates to exclude
benefits for a condition based on the fact that
the condition was present before the effective
date of coverage under the policy. (Therefore,
the exclusion of benefits is required to
comply with the limitations on preexisting
condition exclusions in this section. For an
example illustrating the application of these
limitations to a succeeding insurance policy,
see Example 3 of paragraph (a)(3)(iv) of this
section.)

Example 2. (i) Facts. A group health plan
provides coverage for cosmetic surgery in
cases of accidental injury, but only if the
injury occurred while the individual was
covered under the plan.

(ii) Conclusion. In this Example 2, the plan
provision excluding cosmetic surgery
benefits for individuals injured before
enrolling in the plan is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is subject to the
limitations on preexisting condition
exclusions in this section.

Example 3. (i) Facts. A group health plan
provides coverage for the treatment of
diabetes, generally not subject to any lifetime
dollar limit. However, if an individual was
diagnosed with diabetes before the effective
date of coverage under the plan, diabetes
coverage is subject to a lifetime limit of
$10,000.

(ii) Conclusion. In this Example 3, the
$10,000 lifetime limit is a preexisting
condition exclusion because it limits benefits
for a condition based on the fact that the
condition was present before the effective
date of coverage. The plan provision,
therefore, is subject to the limitations on
preexisting condition exclusions in this
section.

Example 4. (i) Facts. A group health plan
provides coverage for the treatment of acne,
subject to a lifetime limit of $2,000. The plan
counts against this $2,000 lifetime limit acne
treatment benefits provided under prior
health coverage.

(ii) Conclusion. In this Example 4,
counting benefits for a specific condition
provided under prior health coverage against
a lifetime limit for that condition is a
preexisting condition exclusion because it
operates to limit benefits for a condition
based on the fact that the condition was
present before the effective date of coverage.
The plan provision, therefore, is subject to
the limitations on preexisting condition
exclusions in this section.

Example 5. (i) Facts. When an individual’s
coverage begins under a group health plan,
the individual generally becomes eligible for
all benefits. However, benefits for pregnancy
are not available until the individual has
been covered under the plan for 12 months.

(ii) Conclusion. In this Example 5, the
requirement to be covered under the plan for
12 months to be eligible for pregnancy
benefits is a subterfuge for a preexisting
condition exclusion because it is designed to
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exclude benefits for a condition (pregnancy)
that arose before the effective date of
coverage. Because a plan is prohibited under
paragraph (b)(5) of this section from
imposing any preexisting condition
exclusion on pregnancy, the plan provision
is prohibited. However, if the plan provision
included an exception for women who were
pregnant before the effective date of coverage
under the plan (so that the provision applied
only to women who became pregnant on or
after the effective date of coverage) the plan
provision would not be a preexisting
condition exclusion (and would not be
prohibited by paragraph (b)(5) of this
section).

Example 6. (i) Facts. A group health plan
provides coverage for medically necessary
items and services, generally including
treatment of heart conditions. However, the
plan does not cover those same items and
services when used for treatment of
congenital heart conditions.

(ii) Conclusion. In this Example 6, the
exclusion of coverage for treatment of
congenital heart conditions is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is subject to the
limitations on preexisting condition
exclusions in this section.

Example 7. (i) Facts. A group health plan
generally provides coverage for medically
necessary items and services. However, the
plan excludes coverage for the treatment of
cleft palate.

(ii) Conclusion. In this Example 7, the
exclusion of coverage for treatment of cleft
palate is not a preexisting condition
exclusion because the exclusion applies
regardless of when the condition arose
relative to the effective date of coverage. The
plan provision, therefore, is not subject to the
limitations on preexisting condition
exclusions in this section.

Example 8. (i) Facts. A group health plan
provides coverage for treatment of cleft
palate, but only if the individual being
treated has been continuously covered under
the plan from the date of birth.

(ii) Conclusion. In this Example 8, the
exclusion of coverage for treatment of cleft
palate for individuals who have not been
covered under the plan from the date of birth
operates to exclude benefits in relation to a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
subject to the limitations on preexisting
condition exclusions in this section.

(2) General rules. Subject to paragraph
(b) of this section (prohibiting the
imposition of a preexisting condition
exclusion with respect to certain
individuals and conditions), a group
health plan, and a health insurance
issuer offering group health insurance
coverage, may impose, with respect to a
participant or beneficiary, a preexisting
condition exclusion only if the
requirements of this paragraph (a)(2) are
satisfied.

(i) 6-month look-back rule. A
preexisting condition exclusion must
relate to a condition (whether physical
or mental), regardless of the cause of the
condition, for which medical advice,
diagnosis, care, or treatment was
recommended or received within the 6-
month period (or such shorter period as
applies under the plan) ending on the
enrollment date.

(A) For purposes of this paragraph
(a)(2)(i), medical advice, diagnosis, care,
or treatment is taken into account only
if it is recommended by, or received
from, an individual licensed or similarly
authorized to provide such services
under State law and operating within
the scope of practice authorized by State
law.

(B) For purposes of this paragraph
(a)(2)(i), the 6-month period ending on
the enrollment date begins on the 6-
month anniversary date preceding the
enrollment date. For example, for an
enrollment date of August 1, 1998, the
6-month period preceding the
enrollment date is the period
commencing on February 1, 1998 and
continuing through July 31, 1998. As
another example, for an enrollment date
of August 30, 1998, the 6-month period
preceding the enrollment date is the
period commencing on February 28,
1998 and continuing through August 29,
1998.

(C) The rules of this paragraph (a)(2)(i)
are illustrated by the following
examples:

Example 1. (i) Facts. Individual A is
diagnosed with a medical condition 8
months before A’s enrollment date in
Employer R’s group health plan. A’s doctor
recommends that A take a prescription drug
for 3 months, and A follows the
recommendation.

(ii) Conclusion. In this Example 1,
Employer R’s plan may impose a preexisting
condition exclusion with respect to A’s
condition because A received treatment
during the 6-month period ending on A’s
enrollment date in Employer R’s plan by
taking the prescription medication during
that period. However, if A did not take the
prescription drug during the 6-month period,
Employer R’s plan would not be able to
impose a preexisting condition exclusion
with respect to that condition.

Example 2. (i) Facts. Individual B is treated
for a medical condition 7 months before the
enrollment date in Employer S’s group health
plan. As part of such treatment, B’s physician
recommends that a follow-up examination be
given 2 months later. Despite this
recommendation, B does not receive a
follow-up examination, and no other medical
advice, diagnosis, care, or treatment for that
condition is recommended to B or received
by B during the 6-month period ending on
B’s enrollment date in Employer S’s plan.

(ii) Conclusion. In this Example 2,
Employer S’s plan may not impose a
preexisting condition exclusion with respect

to the condition for which B received
treatment 7 months prior to the enrollment
date.

Example 3. (i) Facts. Same facts as
Example 2, except that Employer S’s plan
learns of the condition and attaches a rider
to B’s certificate of coverage excluding
coverage for the condition. Three months
after enrollment, B’s condition recurs, and
Employer S’s plan denies payment under the
rider.

(ii) Conclusion. In this Example 3, the rider
is a preexisting condition exclusion and
Employer S’s plan may not impose a
preexisting condition exclusion with respect
to the condition for which B received
treatment 7 months prior to the enrollment
date. (In addition, such a rider would violate
the provisions of § 146.121, even if B had
received treatment for the condition within
the 6-month period ending on the enrollment
date.)

Example 4. (i) Facts. Individual C has
asthma and is treated for that condition
several times during the 6-month period
before C’s enrollment date in Employer T’s
plan. Three months after the enrollment date,
C begins coverage under Employer T’s plan.
Two months later, C is hospitalized for
asthma.

(ii) Conclusion. In this Example 4,
Employer T’s plan may impose a preexisting
condition exclusion with respect to C’s
asthma because care relating to C’s asthma
was received during the 6-month period
ending on C’s enrollment date (which, under
the rules of paragraph (a)(3)(i) of this section,
is the first day of the waiting period).

Example 5. (i) Facts. Individual D, who is
subject to a preexisting condition exclusion
imposed by Employer U’s plan, has diabetes,
as well as retinal degeneration, a foot
condition, and poor circulation (all of which
are conditions that may be directly attributed
to diabetes). D receives treatment for these
conditions during the 6-month period ending
on D’s enrollment date in Employer U’s plan.
After enrolling in the plan, D stumbles and
breaks a leg.

(ii) Conclusion. In this Example 5, the leg
fracture is not a condition related to D’s
diabetes, retinal degeneration, foot condition,
or poor circulation, even though they may
have contributed to the accident. Therefore,
benefits to treat the leg fracture cannot be
subject to a preexisting condition exclusion.
However, any additional medical services
that may be needed because of D’s
preexisting diabetes, poor circulation, or
retinal degeneration that would not be
needed by another patient with a broken leg
who does not have these conditions may be
subject to the preexisting condition exclusion
imposed under Employer U’s plan.

(ii) Maximum length of preexisting
condition exclusion. A preexisting
condition exclusion is not permitted to
extend for more than 12 months (18
months in the case of a late enrollee)
after the enrollment date. For example,
for an enrollment date of August 1,
1998, the 12-month period after the
enrollment date is the period
commencing on August 1, 1998 and
continuing through July 31, 1999; the
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18-month period after the enrollment
date is the period commencing on
August 1, 1998 and continuing through
January 31, 2000.

(iii) Reducing a preexisting condition
exclusion period by creditable
coverage—(A) The period of any
preexisting condition exclusion that
would otherwise apply to an individual
under a group health plan is reduced by
the number of days of creditable
coverage the individual has as of the
enrollment date, as counted under
§ 146.113. Creditable coverage may be
evidenced through a certificate of
creditable coverage (required under
§ 146.115(a)), or through other means in
accordance with the rules of
§146.115(c).

(B) The rules of this paragraph
(a)(2)(iii) are illustrated by the following
example:

Example. (i) Facts. Individual D works for
Employer X and has been covered
continuously under X’s group health plan.
D’s spouse works for Employer Y. Y
maintains a group health plan that imposes
a 12-month preexisting condition exclusion
(reduced by creditable coverage) on all new
enrollees. D enrolls in Y’s plan, but also stays
covered under X’s plan. D presents Y’s plan
with evidence of creditable coverage under
X’s plan.

(ii) Conclusion. In this Example, Y’s plan
must reduce the preexisting condition
exclusion period that applies to D by the
number of days of coverage that D had under
X’s plan as of D’s enrollment date in Y’s plan
(even though D’s coverage under X’s plan
was continuing as of that date).

(iv) Other standards. See § 146.121 for
other standards in this Subpart A that
may apply with respect to certain
benefit limitations or restrictions under
a group health plan. Other laws may
also apply, such as the Uniformed
Services Employment and
Reemployment Rights Act (USERRA),
which can affect the application of a
preexisting condition exclusion to
certain individuals who are reinstated
in a group health plan following active
military service.

(3) Enrollment definitions—(i)
Enrollment date means the first day of
coverage (as described in paragraph
(a)(3)(ii) of this section) or, if there is a
waiting period, the first day of the
waiting period. If an individual
receiving benefits under a group health
plan changes benefit packages, or if the
plan changes group health insurance
issuers, the individual’s enrollment date
does not change.

(ii) First day of coverage means, in the
case of an individual covered for
benefits under a group health plan, the
first day of coverage under the plan and,
in the case of an individual covered by
health insurance coverage in the

individual market, the first day of
coverage under the policy or contract.

(iii) Waiting period means the period
that must pass before coverage for an
employee or dependent who is
otherwise eligible to enroll under the
terms of a group health plan can become
effective. If an employee or dependent
enrolls as a late enrollee or special
enrollee, any period before such late or
special enrollment is not a waiting
period. If an individual seeks coverage
in the individual market, a waiting
period begins on the date the individual
submits a substantially complete
application for coverage and ends on—

(A) If the application results in
coverage, the date coverage begins;

(B) If the application does not result
in coverage, the date on which the
application is denied by the issuer or
the date on which the offer of coverage
lapses.

(iv) The rules of paragraphs (a)(3)(i),
(ii), and (iii) of this section are
illustrated by the following examples:

Example 1. (i) Facts. Employer V’s group
health plan provides for coverage to begin on
the first day of the first payroll period
following the date an employee is hired and
completes the applicable enrollment forms,
or on any subsequent January 1 after
completion of the applicable enrollment
forms. Employer V’s plan imposes a
preexisting condition exclusion for 12
months (reduced by the individual’s
creditable coverage) following an
individual’s enrollment date. Employee E is
hired by Employer V on October 13, 1998
and on October 14, 1998 E completes and
files all the forms necessary to enroll in the
plan. E’s coverage under the plan becomes
effective on October 25, 1998 (which is the
beginning of the first payroll period after E’s
date of hire).

(ii) Conclusion. In this Example 1, E’s
enrollment date is October 13, 1998 (which
is the first day of the waiting period for E’s
enrollment and is also E’s date of hire).
Accordingly, with respect to E, the
permissible 6-month period in paragraph
(a)(2)(i) is the period from April 13, 1998
through October 12, 1998, the maximum
permissible period during which Employer
Vs plan can apply a preexisting condition
exclusion under paragraph (a)(2)(ii) is the
period from October 13, 1998 through
October 12, 1999, and this period must be
reduced under paragraph (a)(2)(iii) by E’s
days of creditable coverage as of October 13,
1998.

Example 2. (i) Facts. A group health plan
has two benefit package options, Option 1
and Option 2. Under each option a 12-month
preexisting condition exclusion is imposed.
Individual B is enrolled in Option 1 on the
first day of employment with the employer
maintaining the plan, remains enrolled in
Option 1 for more than one year, and then
decides to switch to Option 2 at open season.

(ii) Conclusion. In this Example 2, B
cannot be subject to any preexisting
condition exclusion under Option 2 because

any preexisting condition exclusion period
would have to begin on B’s enrollment date,
which is B’s first day of coverage, rather than
the date that B enrolled in Option 2.
Therefore, the preexisting condition
exclusion period expired before B switched
to Option 2.

Example 3. (i) Facts. On May 13, 1997,
Individual E is hired by an employer and
enrolls in the employer’s group health plan.
The plan provides benefits solely through an
insurance policy offered by Issuer S. On
December 27, 1998, E’s leg is injured in an
accident and the leg is amputated. On
January 1, 1999, the plan switches coverage
to a policy offered by Issuer T. Issuer T°s
policy excludes benefits for any prosthesis if
the body part was lost before the effective
date of coverage under the policy.

(ii) Conclusion. In this Example 3, E’s
enrollment date is May 13, 1997, E’s first day
of coverage. Therefore, the permissible 6-
month look-back period for the preexisting
condition exclusion imposed under Issuer
T’s policy begins on November 13, 1996 and
ends on May 12, 1997. In addition, the 12-
month maximum permissible preexisting
condition exclusion period begins on May
13, 1997 and ends on May 12, 1998.
Accordingly, because no medical advice,
diagnosis, care, or treatment was
recommended to or received by E for the leg
during the 6-month look-back period (even
though medical care was provided within the
6-month period preceding the effective date
of E’s coverage under Issuer T’s policy),
Issuer T may not impose any preexisting
condition exclusion with respect to E.
Moreover, even if E had received treatment
during the 6-month look-back period, Issuer
T still would not be permitted to impose a
preexisting condition exclusion because the
12-month maximum permissible preexisting
condition exclusion period expired on May
12, 1998 (before the effective date of E’s
coverage under Issuer T’s policy).

Example 4. (i) Facts. A group health plan
limits eligibility for coverage to full-time
employees of Employer Y. Coverage becomes
effective on the first day of the month
following the date the employee becomes
eligible. Employee C begins working full-time
for Employer Y on April 11. Prior to this
date, C worked part-time for Y. C enrolls in
the plan and coverage is effective May 1.

(ii) Conclusion. In this Example 4, C’s
enrollment date is April 11 and the period
from April 11 through April 30 is a waiting
period. The period while C was working part-
time, and therefore not in an eligible class of
employees, is not part of the waiting period.

Example 5. (i) Facts. To be eligible for
coverage under a multiemployer group health
plan in the current calendar quarter, the plan
requires an individual to have worked 250
hours in covered employment during the
previous quarter. If the hours requirement is
satisfied, coverage becomes effective on the
first day of the current calendar quarter.
Employee D begins work on January 28 and
does not work 250 hours in covered
employment during the first quarter (ending
March 31). D works at least 250 hours in the
second quarter (ending June 30) and is
enrolled in the plan with coverage effective
July 1 (the first day of the third quarter).
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(ii) Conclusion. In this Example 5, D’s
enrollment date is the first day of the
quarter during which D satisfies the
hours requirement, which is April 1.
The period from April 1 through June 30
is a waiting period.

(v) Late enrollee means an individual
whose enrollment in a plan is a late
enrollment.

(vi) (A) Late enrollment means
enrollment of an individual under a
group health plan other than—

(1) On the earliest date on which
coverage can become effective for the
individual under the terms of the plan;
or

(2) Through special enrollment. (For
rules relating to special enrollment, see
§146.117.)

(B) If an individual ceases to be
eligible for coverage under the plan, and
then subsequently becomes eligible for
coverage under the plan, only the
individual’s most recent period of
eligibility is taken into account in
determining whether the individual is a
late enrollee under the plan with respect
to the most recent period of coverage.
Similar rules apply if an individual
again becomes eligible for coverage
following a suspension of coverage that
applied generally under the plan.

(vii) Examples. The rules of
paragraphs (a)(3)(v) and (vi) of this
section are illustrated by the following
examples:

Example 1. (i) Facts. Employee F first
becomes eligible to be covered by Employer
W’s group health plan on January 1, 1999 but
elects not to enroll in the plan until a later
annual open enrollment period, with
coverage effective January 1, 2001. F has no
special enrollment right at that time.

(ii) Conclusion. In this Example 1, F is a
late enrollee with respect to F’s coverage that
became effective under the plan on January
1, 2001.

Example 2. (i) Facts. Same facts as
Example 1, except that F terminates
employment with Employer Won July 1,
1999 without having had any health
insurance coverage under the plan. Fis
rehired by Employer W on January 1, 2000
and is eligible for and elects coverage under
Employer W’s plan effective on January 1,
2000.

(ii) Conclusion. In this Example 2, F would
not be a late enrollee with respect to F’s
coverage that became effective on January 1,
2000.

(b) Exceptions pertaining to
preexisting condition exclusions—(1)
Newborns—(i) In general. Subject to
paragraph (b)(3) of this section, a group
health plan, and a health insurance
issuer offering group health insurance
coverage, may not impose any
preexisting condition exclusion on a
child who, within 30 days after birth, is
covered under any creditable coverage.

Accordingly, if a child is enrolled in a
group health plan (or other creditable
coverage) within 30 days after birth and
subsequently enrolls in another group
health plan without a significant break
in coverage (as described in
§146.113(b)(2)(iii)), the other plan may
not impose any preexisting condition
exclusion on the child.

(ii) Examples. The rules of this
paragraph (b)(1) are illustrated by the
following examples:

Example 1. (i) Facts. Individual E, who has
no prior creditable coverage, begins working
for Employer W and has accumulated 210
days of creditable coverage under Employer
W’s group health plan on the date E gives
birth to a child. Within 30 days after the
birth, the child is enrolled in the plan. Ninety
days after the birth, both E and the child
terminate coverage under the plan. Both E
and the child then experience a break in
coverage of 45 days before E is hired by
Employer X and the two are enrolled in
Employer X’s group health plan.

(ii) Conclusion. In this Example 1, because
E’s child is enrolled in Employer W’s plan
within 30 days after birth, no preexisting
condition exclusion may be imposed with
respect to the child under Employer W’s
plan. Likewise, Employer X’s plan may not
impose any preexisting condition exclusion
on E’s child because the child was covered
under creditable coverage within 30 days
after birth and had no significant break in
coverage before enrolling in Employer X’s
plan. On the other hand, because E had only
300 days of creditable coverage prior to E’s
enrollment date in Employer X’s plan,
Employer X’s plan may impose a preexisting
condition exclusion on E for up to 65 days
(66 days if the 12-month period after E’s
enrollment date in X’s plan includes
February 29).

Example 2. (i) Facts. Individual F is
enrolled in a group health plan in which
coverage is provided through a health
insurance issuer. F gives birth. Under State
law applicable to the health insurance issuer,
health care expenses incurred for the child
during the 30 days following birth are
covered as part of F’s coverage. Although F
may obtain coverage for the child beyond 30
days by timely requesting special enrollment
and paying an additional premium, the issuer
is prohibited under State law from recouping
the cost of any expenses incurred for the
child within the 30-day period if the child is
not later enrolled.

(ii) Conclusion. In this Example 2, the
child is covered under creditable coverage
within 30 days after birth, regardless of
whether the child enrolls as a special
enrollee under the plan. Therefore, no
preexisting condition exclusion may be
imposed on the child unless the child has a
significant break in coverage.

(2) Adopted children. Subject to
paragraph (b)(3) of this section, a group
health plan, and a health insurance
issuer offering group health insurance
coverage, may not impose any
preexisting condition exclusion on a

child who is adopted or placed for
adoption before attaining 18 years of age
and who, within 30 days after the
adoption or placement for adoption, is
covered under any creditable coverage.
Accordingly, if a child is enrolled in a
group health plan (or other creditable
coverage) within 30 days after adoption
or placement for adoption and
subsequently enrolls in another group
health plan without a significant break
in coverage (as described in

§ 146.113(b)(2)(iii)), the other plan may
not impose any preexisting condition
exclusion on the child. This rule does
not apply to coverage before the date of
such adoption or placement for
adoption.

(3) Significant break in coverage.
Paragraphs (b)(1) and (2) of this section
no longer apply to a child after a
significant break in coverage. (See
§ 146.113(b)(2)(iii) for rules relating to
the determination of a significant break
in coverage.)

(4) Special enrollment. For special
enrollment rules relating to new
dependents, see § 146.117(b).

(5) Pregnancy. A group health plan,
and a health insurance issuer offering
group health insurance coverage, may
not impose a preexisting condition
exclusion relating to pregnancy.

(6) Genetic information—(i) A group
health plan, and a health insurance
issuer offering group health insurance
coverage, may not impose a preexisting
condition exclusion relating to a
condition based solely on genetic
information. However, if an individual
is diagnosed with a condition, even if
the condition relates to genetic
information, the plan may impose a
preexisting condition exclusion with
respect to the condition, subject to the
other limitations of this section.

(ii) The rules of this paragraph (b)(6)
are illustrated by the following example:

Example. (i) Facts. Individual A enrolls in
a group health plan that imposes a 12-month
maximum preexisting condition exclusion.
Three months before A’s enrollment, A’s
doctor told A that, based on genetic
information, A has a predisposition towards
breast cancer. A was not diagnosed with
breast cancer at any time prior to A’s
enrollment date in the plan. Nine months
after A’s enrollment date in the plan, A is
diagnosed with breast cancer.

(ii) Conclusion. In this Example, the plan
may not impose a preexisting condition
exclusion with respect to A’s breast cancer
because, prior to A’s enrollment date, A was
not diagnosed with breast cancer.

(c) General notice of preexisting
condition exclusion. A group health
plan imposing a preexisting condition
exclusion, and a health insurance issuer
offering group health insurance
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coverage subject to a preexisting
condition exclusion, must provide a
written general notice of preexisting
condition exclusion to participants
under the plan and cannot impose a
preexisting condition exclusion with
respect to a participant or a dependent
of the participant until such a notice is
provided.

(1) Manner and timing. A plan or
issuer must provide the general notice
of preexisting condition exclusion as
part of any written application materials
distributed by the plan or issuer for
enrollment. If the plan or issuer does
not distribute such materials, the notice
must be provided by the earliest date
following a request for enrollment that
the plan or issuer, acting in a reasonable
and prompt fashion, can provide the
notice.

(2) Content. The general notice of
preexisting condition exclusion must
notify participants of the following:

(i) The existence and terms of any
preexisting condition exclusion under
the plan. This description includes the
length of the plan’s look-back period
(which is not to exceed 6 months under
paragraph (a)(2)(i) of this section); the
maximum preexisting condition
exclusion period under the plan (which
cannot exceed 12 months (or 18-months
for late enrollees) under paragraph
(a)(2)(ii) of this section); and how the
plan will reduce the maximum
preexisting condition exclusion period
by creditable coverage (described in
paragraph (a)(2)(iii) of this section).

(ii) A description of the rights of
individuals to demonstrate creditable
coverage, and any applicable waiting
periods, through a certificate of
creditable coverage (as required by
§ 146.115(a)) or through other means (as
described in § 146.115(c)). This must
include a description of the right of the
individual to request a certificate from
a prior plan or issuer, if necessary, and
a statement that the current plan or
issuer will assist in obtaining a
certificate from any prior plan or issuer,
if necessary.

(iii) A person to contact (including an
address or telephone number) for
obtaining additional information or
assistance regarding the preexisting
condition exclusion.

(3) Duplicate notices not required. If
a notice satisfying the requirements of
this paragraph (c) is provided to an
individual, the obligation to provide a
general notice of preexisting condition
exclusion with respect to that
individual is satisfied for both the plan
and the issuer.

(4) Example with sample language.
The rules of this paragraph (c) are
illustrated by the following example,

which includes sample language that
plans and issuers can use as a basis for
preparing their own notices to satisfy
the requirements of this paragraph (c):

Example. (i) Facts. A group health plan
makes coverage effective on the first day of
the first calendar month after hire and on
each January 1 following an open season. The
plan imposes a 12-month maximum
preexisting condition exclusion (18 months
for late enrollees) and uses a 6-month look-
back period. As part of the enrollment
application materials, the plan provides the
following statement:

This plan imposes a preexisting condition
exclusion. This means that if you have a
medical condition before coming to our plan,
you might have to wait a certain period of
time before the plan will provide coverage for
that condition. This exclusion applies only to
conditions for which medical advice,
diagnosis, care, or treatment was
recommended or received within a six-month
period. Generally, this six-month period ends
the day before your coverage becomes
effective. However, if you were in a waiting
period for coverage, the six-month period
ends on the day before the waiting period
begins. The preexisting condition exclusion
does not apply to pregnancy nor to a child
who is enrolled in the plan within 30 days
after birth, adoption, or placement for
adoption.

This exclusion may last up to 12 months
(18 months if you are a late enrollee) from
your first day of coverage, or, if you were in
a waiting period, from the first day of your
waiting period. However, you can reduce the
length of this exclusion period by the number
of days of your prior “creditable coverage.”
Most prior health coverage is creditable
coverage and can be used to reduce the
preexisting condition exclusion if you have
not experienced a break in coverage of at
least 63 days. To reduce the 12-month (or 18-
month) exclusion period by your creditable
coverage, you should give us a copy of any
certificates of creditable coverage you have.
If you do not have a certificate, but you do
have prior health coverage, we will help you
obtain one from your prior plan or issuer.
There are also other ways that you can show
you have creditable coverage. Please contact
us if you need help demonstrating creditable
coverage.

All questions about the preexisting
condition exclusion and creditable coverage
should be directed to Individual B at Address
M or Telephone Number N.

(ii) Conclusion. In this Example, the plan
satisfies the general notice requirement of
this paragraph (c), and thus also satisfies this
requirement for any issuer providing the
coverage.

(d) Determination of creditable
coverage—(1) Determination within
reasonable time. If a group health plan
or health insurance issuer offering group
health insurance coverage receives
creditable coverage information under
§ 146.115, the plan or issuer is required,
within a reasonable time following
receipt of the information, to make a
determination regarding the amount of

the individual’s creditable coverage and
the length of any exclusion that
remains. Whether this determination is
made within a reasonable time depends
on the relevant facts and circumstances.
Relevant facts and circumstances
include whether a plan’s application of
a preexisting condition exclusion would
prevent an individual from having
access to urgent medical care.

(2) No time limit on presenting
evidence of creditable coverage. A plan
or issuer may not impose any limit on
the amount of time that an individual
has to present a certificate or other
evidence of creditable coverage.

(3) Example. The rules of this
paragraph (d) are illustrated by the
following example:

Example. (i) Facts. A group health plan
imposes a preexisting condition exclusion
period of 12 months. After receiving the
general notice of preexisting condition
exclusion, Individual H develops an urgent
health condition before receiving a certificate
of creditable coverage from H’s prior group
health plan. H attests to the period of prior
coverage, presents corroborating
documentation of the coverage period, and
authorizes the plan to request a certificate on
H’s behalf in accordance with the rules of
§146.115.

(ii) Conclusion. In this Example, the plan
must review the evidence presented by H and
make a determination of creditable coverage
within a reasonable time that is consistent
with the urgency of H’s health condition.
(This determination may be modified as
permitted under paragraph (f) of this section.)

(e) Individual notice of period of
preexisting condition exclusion. After
an individual has presented evidence of
creditable coverage and after the plan or
issuer has made a determination of
creditable coverage under paragraph (d)
of this section, the plan or issuer must
provide the individual a written notice
of the length of preexisting condition
exclusion that remains after offsetting
for prior creditable coverage. This
individual notice is not required to
identify any medical conditions specific
to the individual that could be subject
to the exclusion. A plan or issuer is not
required to provide this notice if the
plan or issuer does not impose any
preexisting condition exclusion on the
individual or if the plan’s preexisting
condition exclusion is completely offset
by the individual’s prior creditable
coverage.

(1) Manner and timing. The
individual notice must be provided by
the earliest date following a
determination that the plan or issuer,
acting in a reasonable and prompt
fashion, can provide the notice.

(2) Content. A plan or issuer must
disclose—



78788 Federal Register/Vol. 69,

No. 250/ Thursday, December 30, 2004 /Rules and Regulations

(i) Its determination of any preexisting
condition exclusion period that applies
to the individual (including the last day
on which the preexisting condition
exclusion applies);

(ii) The basis for such determination,
including the source and substance of
any information on which the plan or
issuer relied;

(iii) An explanation of the
individual’s right to submit additional
evidence of creditable coverage; and

(iv) A description of any applicable
appeal procedures established by the
plan or issuer.

(3) Duplicate notices not required. If
a notice satisfying the requirements of
this paragraph (e) is provided to an
individual, the obligation to provide
this individual notice of preexisting
condition exclusion with respect to that
individual is satisfied for both the plan
and the issuer.

(4) Examples. The rules of this
paragraph (e) are illustrated by the
following examples:

Example 1. (i) Facts. A group health plan
imposes a preexisting condition exclusion
period of 12 months. After receiving the
general notice of preexisting condition
exclusion, Individual G presents a certificate
of creditable coverage indicating 240 days of
creditable coverage. Within seven days of
receipt of the certificate, the plan determines
that G is subject to a preexisting condition
exclusion of 125 days, the last day of which
is March 5. Five days later, the plan notifies
G that, based on the certificate G submitted,
G is subject to a preexisting condition
exclusion period of 125 days, ending on
March 5. The notice also explains the
opportunity to submit additional evidence of
creditable coverage and the plan’s appeal
procedures. The notice does not identify any
of G’s medical conditions that could be
subject to the exclusion.

(ii) Conclusion. In this Example 1, the plan
satisfies the requirements of this paragraph
(e).

Example 2. (i) Facts. Same facts as in
Example 1, except that the plan determines
that G has 430 days of creditable coverage
based on G’s certificate indicating 430 days
of creditable coverage under G’s prior plan.

(ii) Conclusion. In this Example 2, the plan
is not required to notify G that G will not be
subject to a preexisting condition exclusion.

(f) Reconsideration. Nothing in this
section prevents a plan or issuer from
modifying an initial determination of
creditable coverage if it determines that
the individual did not have the claimed
creditable coverage, provided that —

(1) A notice of the new determination
(consistent with the requirements of
paragraph (e) of this section) is provided
to the individual; and

(2) Until the notice of the new
determination is provided, the plan or
issuer, for purposes of approving access
to medical services (such as a pre-

surgery authorization), acts in a manner
consistent with the initial
determination.

m 3. Revise § 146.113 to read as follows:

§146.113 Rules relating to creditable
coverage.

(a) General rules—(1) Creditable
coverage. For purposes of this section,
except as provided in paragraph (a)(2) of
this section, the term creditable
coverage means coverage of an
individual under any of the following:

(i) A group health plan as defined in
§146.145(a).

(ii) Health insurance coverage as
defined in § 144.103 of this chapter
(whether or not the entity offering the
coverage is subject to the requirements
of this part and 45 CFR part 148 and
without regard to whether the coverage
is offered in the group market, the
individual market, or otherwise).

(iii) Part A or B of Title XVIII of the
Social Security Act (Medicare).

(iv) Title XIX of the Social Security
Act (Medicaid), other than coverage
consisting solely of benefits under
section 1928 of the Social Security Act
(the program for distribution of
pediatric vaccines).

(v) Title 10 U.S.C. Chapter 55
(medical and dental care for members
and certain former members of the
uniformed services, and for their
dependents; for purposes of Title 10
U.S.C. Chapter 55, uniformed services
means the armed forces and the
Commissioned Corps of the National
Oceanic and Atmospheric
Administration and of the Public Health
Service).

(vi) A medical care program of the
Indian Health Service or of a tribal
organization.

(vii) A State health benefits risk pool.
For purposes of this section, a State
health benefits risk pool means—

(A) An organization qualifying under
section 501(c)(26) of the Internal
Revenue Code;

(B) A qualified high risk pool
described in section 2744(c)(2) of the
PHS Act; or

(C) Any other arrangement sponsored
by a State, the membership composition
of which is specified by the State and
which is established and maintained
primarily to provide health coverage for
individuals who are residents of such
State and who, by reason of the
existence or history of a medical
condition—

(1) Are unable to acquire medical care
coverage for such condition through
insurance or from an HMO, or

(2) Are able to acquire such coverage
only at a rate which is substantially in
excess of the rate for such coverage
through the membership organization.

(viii) A health plan offered under
Title 5 U.S.C. Chapter 89 (the Federal
Employees Health Benefits Program).

(ix) A public health plan. For
purposes of this section, a public health
plan means any plan established or
maintained by a State, the U.S.
government, a foreign country, or any
political subdivision of a State, the U.S.
government, or a foreign country that
provides health coverage to individuals
who are enrolled in the plan.

(x) A health benefit plan under
section 5(e) of the Peace Corps Act (22
U.S.C. 2504(e)).

(xi) Title XXI of the Social Security
Act (State Children’s Health Insurance
Program).

(2) Excluded coverage. Creditable
coverage does not include coverage of
solely excepted benefits (described in
§146.145).

(3) Methods of counting creditable
coverage. For purposes of reducing any
preexisting condition exclusion period,
as provided under § 146.111(a)(2)(iii),
the amount of an individual’s creditable
coverage generally is determined by
using the standard method described in
paragraph (b) of this section. A plan or
issuer may use the alternative method
under paragraph (c) of this section with
respect to any or all of the categories of
benefits described under paragraph
(c)(3) of this section.

(b) Standard method—(1) Specific
benefits not considered. Under the
standard method, the amount of
creditable coverage is determined
without regard to the specific benefits
included in the coverage.

(2) Counting creditable coverage—(i)
Based on days. For purposes of reducing
the preexisting condition exclusion
period that applies to an individual, the
amount of creditable coverage is
determined by counting all the days on
which the individual has one or more
types of creditable coverage.
Accordingly, if on a particular day an
individual has creditable coverage from
more than one source, all the creditable
coverage on that day is counted as one
day. Any days in a waiting period for
coverage are not creditable coverage.

(ii) Days not counted before
significant break in coverage. Days of
creditable coverage that occur before a
significant break in coverage are not
required to be counted.

(iii) Significant break in coverage
defined—A significant break in coverage
means a period of 63 consecutive days
during each of which an individual does
not have any creditable coverage. (See
also § 146.143(c)(2)(iii) regarding the
applicability to issuers of State
insurance laws that require a break of
more than 63 days before an individual
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has a significant break in coverage for
purposes of State insurance law.)

(iv) Periods that toll a significant
break. Days in a waiting period and
days in an affiliation period are not
taken into account in determining
whether a significant break in coverage
has occurred. In addition, for an
individual who elects COBRA
continuation coverage during the
second election period provided under
the Trade Act of 2002, the days between
the date the individual lost group health
plan coverage and the first day of the
second COBRA election period are not
taken into account in determining
whether a significant break in coverage
has occurred.

(v) Examples. The rules of this
paragraph (b)(2) are illustrated by the
following examples:

Example 1. (i) Facts. Individual A has
creditable coverage under Employer P’s plan
for 18 months before coverage ceases. A is
provided a certificate of creditable coverage
on A’s last day of coverage. Sixty-four days
after the last date of coverage under P’s plan,
A is hired by Employer Q and enrolls in Q’s
group health plan. Qs plan has a 12-month
preexisting condition exclusion.

(ii) Conclusion. In this Example 1, A has
a break in coverage of 63 days. Because A’s
break in coverage is a significant break in
coverage, (Q's plan may disregard A’s prior
coverage and A may be subject to a 12-month
preexisting condition exclusion.

Example 2. (i) Facts. Same facts as
Example 1, except that A is hired by Q and
enrolls in (O’s plan on the 63rd day after the
last date of coverage under P’s plan.

(ii) Conclusion. In this Example 2, A has
a break in coverage of 62 days. Because A’s
break in coverage is not a significant break
in coverage, Q’s plan must count A’s prior
creditable coverage for purposes of reducing
the plan’s preexisting condition exclusion
period that applies to A.

Example 3. (i) Facts. Same facts as
Example 1, except that (Q’s plan provides
benefits through an insurance policy that, as
required by applicable State insurance laws,
defines a significant break in coverage as 90
days.

(ii) Conclusion. In this Example 3, under
State law, the issuer that provides group
health insurance coverage to Q’s plan must
count A’s period of creditable coverage prior
to the 63-day break. (However, if ’s plan
was a self-insured plan, the coverage would
not be subject to State law. Therefore, the
health coverage would not be governed by
the longer break rules and A’s previous
health coverage could be disregarded.)

Example 4. —[Reserved]

Example 5. (i) Facts. Individual C has
creditable coverage under Employer S’s plan
for 200 days before coverage ceases. C is
provided a certificate of creditable coverage
on C’s last day of coverage. C then does not
have any creditable coverage for 51 days
before being hired by Employer T. T’s plan
has a 3-month waiting period. C works for T
for 2 months and then terminates

employment. Eleven days after terminating
employment with T, C begins working for
Employer U. U’s plan has no waiting period,
but has a 6-month preexisting condition
exclusion.

(ii) Conclusion. In this Example 5, C does
not have a significant break in coverage
because, after disregarding the waiting period
under T’s plan, C had only a 62-day break in
coverage (51 days plus 11 days). Accordingly,
C has 200 days of creditable coverage, and
U’s plan may not apply its 6-month
preexisting condition exclusion with respect
to C.

Example 6. —[Reserved]

Example 7. (i) Facts. Individual E has
creditable coverage under Employer X’s plan.
E is provided a certificate of creditable
coverage on E’s last day of coverage. On the
63rd day without coverage, E submits a
substantially complete application for a
health insurance policy in the individual
market. E’s application is accepted and
coverage is made effective 10 days later.

(ii) Conclusion. In this Example 7, because
E applied for the policy before the end of the
63rd day, the period between the date of
application and the first day of coverage is
a waiting period and no significant break in
coverage occurred even though the actual
period without coverage was 73 days.

Example 8. (i) Facts. Same facts as
Example 7, except that E’s application for a
policy in the individual market is denied.

(ii) Conclusion. In this Example 8, even
though E did not obtain coverage following
application, the period between the date of
application and the date the coverage was
denied is a waiting period. However, to avoid
a significant break in coverage, no later than
the day after the application for the policy is
denied E would need to do one of the
following: submit a substantially complete
application for a different individual market
policy; obtain coverage in the group market;
or be in a waiting period for coverage in the
group market.

(vi) Other permissible counting
methods—(A) Rule. Notwithstanding
any other provisions of this paragraph
(b)(2), for purposes of reducing a
preexisting condition exclusion period
(but not for purposes of issuing a
certificate under § 146.115), a group
health plan, and a health insurance
issuer offering group health insurance
coverage, may determine the amount of
creditable coverage in any other manner
that is at least as favorable to the
individual as the method set forth in
this paragraph (b)(2), subject to the
requirements of other applicable law.

(B) Example. The rule of this
paragraph (b)(2)(vi) is illustrated by the
following example:

Example. (i) Facts. Individual F has
coverage under Group Health Plan Y from
January 3, 1997 through March 25, 1997. F
then becomes covered by Group Health Plan
Z. F's enrollment date in Plan Z is May 1,
1997. Plan Z has a 12-month preexisting
condition exclusion.

(ii) Conclusion. In this Example, Plan Z
may determine, in accordance with the rules

prescribed in paragraphs (b)(2)(i), (ii), and
(iii) of this section, that F has 82 days of
creditable coverage (29 days in January, 28
days in February, and 25 days in March).
Thus, the preexisting condition exclusion
will no longer apply to F on February 8, 1998
(82 days before the 12-month anniversary of
F’s enrollment (May 1)). For administrative
convenience, however, Plan Z may consider
that the preexisting condition exclusion will
no longer apply to F on the first day of the
month (February 1).

(c) Alternative method—(1) Specific
benefits considered. Under the
alternative method, a group health plan,
or a health insurance issuer offering
group health insurance coverage,
determines the amount of creditable
coverage based on coverage within any
category of benefits described in
paragraph (c)(3) of this section and not
based on coverage for any other benefits.
The plan or issuer may use the
alternative method for any or all of the
categories. The plan or issuer may apply
a different preexisting condition
exclusion period with respect to each
category (and may apply a different
preexisting condition exclusion period
for benefits that are not within any
category). The creditable coverage
determined for a category of benefits
applies only for purposes of reducing
the preexisting condition exclusion
period with respect to that category. An
individual’s creditable coverage for
benefits that are not within any category
for which the alternative method is
being used is determined under the
standard method of paragraph (b) of this
section.

(2) Uniform application. A plan or
issuer using the alternative method is
required to apply it uniformly to all
participants and beneficiaries under the
plan or health insurance coverage. The
use of the alternative method is required
to be set forth in the plan.

(3) Categories of benefits. The
alternative method for counting
creditable coverage may be used for
coverage for the following categories of
benefits—

(i) Mental health;

(ii) Substance abuse treatment;

(iii) Prescription drugs;

(iv) Dental care; or

(v) Vision care.

(4) Plan notice. If the alternative
method is used, the plan is required
to—

(i) State prominently that the plan is
using the alternative method of counting
creditable coverage in disclosure
statements concerning the plan, and
state this to each enrollee at the time of
enrollment under the plan; and

(ii) Include in these statements a
description of the effect of using the
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alternative method, including an
identification of the categories used.

(5) Issuer notice. With respect to
health insurance coverage offered by an
issuer in the small or large group
market, if the insurance coverage uses
the alternative method, the issuer states
prominently in any disclosure statement
concerning the coverage, that the issuer
is using the alternative method, and
includes in such statements a
description of the effect of using the
alternative method. This applies
separately to each type of coverage
offered by the health insurance issuer.

(6) Disclosure of information on
previous benefits. See § 146.115(b) for
special rules concerning disclosure of
coverage to a plan, or issuer, using the
alternative method of counting
creditable coverage under this
paragraph (c).

(7) Counting creditable coverage—(i)
In general. Under the alternative
method, the group health plan or issuer
counts creditable coverage within a
category if any level of benefits is
provided within the category. Coverage
under a reimbursement account or
arrangement, such as a flexible spending
arrangement (as defined in section
106(c)(2) of the Internal Revenue Code),
does not constitute coverage within any
category.

(i1) Special rules. In counting an
individual’s creditable coverage under
the alternative method, the group health
plan, or issuer, first determines the
amount of the individual’s creditable
coverage that may be counted under
paragraph (b) of this section, up to a
total of 365 days of the most recent
creditable coverage (546 days for a late
enrollee). The period over which this
creditable coverage is determined is
referred to as the determination period.
Then, for the category specified under
the alternative method, the plan or
issuer counts within the category all
days of coverage that occurred during
the determination period (whether or
not a significant break in coverage for
that category occurs), and reduces the
individual’s preexisting condition
exclusion period for that category by
that number of days. The plan or issuer
may determine the amount of creditable
coverage in any other reasonable
manner, uniformly applied, that is at
least as favorable to the individual.

(iii) Example. The rules of this
paragraph (c)(7) are illustrated by the
following example:

Example. (i) Facts. Individual D enrolls in
Employer V’s plan on January 1, 2001.
Coverage under the plan includes
prescription drug benefits. On April 1, 2001,
the plan ceases providing prescription drug
benefits. D’s employment with Employer V

ends on January 1, 2002, after D was covered
under Employer V’s group health plan for
365 days. D enrolls in Employer Y’s plan on
February 1, 2002 (D’s enrollment date).
Employer Y’s plan uses the alternative
method of counting creditable coverage and
imposes a 12-month preexisting condition
exclusion on prescription drug benefits.

(ii) Conclusion. In this Example, Employer
Y’s plan may impose a 275-day preexisting
condition exclusion with respect to D for
prescription drug benefits because D had 90
days of creditable coverage relating to
prescription drug benefits within D’s
determination period.

m 4. Revise § 146.115 to read as follows:

§146.115 Certification and disclosure of
previous coverage.

(a) Certificate of creditable coverage—
(1) Entities required to provide
certificate—(i) In General. A group
health plan, and each health insurance
issuer offering group health insurance
coverage under a group health plan, is
required to furnish certificates of
creditable coverage in accordance with
this paragraph (a).

(ii) Duplicate certificates not required.
An entity required to provide a
certificate under this paragraph (a) with
respect to an individual satisfies that
requirement if another party provides
the certificate, but only to the extent
that the certificate contains the
information required in paragraph (a)(3)
of this section. For example, in the case
of a group health plan funded through
an insurance policy, the issuer satisfies
the certification requirement with
respect to an individual if the plan
actually provides a certificate that
includes all the information required
under paragraph (a)(3) of this section
with respect to the individual.

(iii) Special rule for group health
plans. To the extent coverage under a
plan consists of group health insurance
coverage, the plan satisfies the
certification requirements under this
paragraph (a) if any issuer offering the
coverage is required to provide the
certificates pursuant to an agreement
between the plan and the issuer. For
example, if there is an agreement
between an issuer and a plan sponsor
under which the issuer agrees to
provide certificates for individuals
covered under the plan, and the issuer
fails to provide a certificate to an
individual when the plan would have
been required to provide one under this
paragraph (a), then the issuer, but not
the plan, violates the certification
requirements of this paragraph (a).

(iv) Special rules for issuers—(A)(1)
Responsibility of issuer for coverage
period. An issuer is not required to
provide information regarding coverage

provided to an individual by another
party.

(2) Example. The rule of this
paragraph (a)(1)(iv)(A) is illustrated by
the following example:

Example. (i) Facts. A plan offers coverage
with an HMO option from one issuer and an
indemnity option from a different issuer. The
HMO has not entered into an agreement with
the plan to provide certificates as permitted
under paragraph (a)(1)(iii) of this section.

(ii) Conclusion. In this Example, if an
employee switches from the indemnity
option to the HMO option and later ceases to
be covered under the plan, any certificate
provided by the HMO is not required to
provide information regarding the
employee’s coverage under the indemnity
option.

(B)(1) Cessation of issuer coverage
prior to cessation of coverage under a
plan. If an individual’s coverage under
an issuer’s policy or contract ceases
before the individual’s coverage under
the plan ceases, the issuer is required to
provide sufficient information to the
plan (or to another party designated by
the plan) to enable the plan (or other
party), after cessation of the individual’s
coverage under the plan, to provide a
certificate that reflects the period of
coverage under the policy or contract.
By providing that information to the
plan, the issuer satisfies its obligation to
provide an automatic certificate for that
period of creditable coverage with
respect to the individual under
paragraph (a)(2)(ii) of this section. The
issuer, however, must still provide a
certificate upon request as required
under paragraph (a)(2)(iii) of this
section. In addition, the issuer is
required to cooperate with the plan in
responding to any request made under
paragraph (b)(2) of this section (relating
to the alternative method of counting
creditable coverage). Moreover, if the
individual’s coverage under the plan
ceases at the time the individual’s
coverage under the issuer’s policy or
contract ceases, the issuer must still
provide an automatic certificate under
paragraph (a)(2)(ii) of this section. If an
individual’s coverage under an issuer’s
policy or contract ceases on the effective
date for changing enrollment options
under the plan, the issuer may presume
(absent information to the contrary) that
the individual’s coverage under the plan
continues. Therefore, the issuer is
required to provide information to the
plan in accordance with this paragraph
(a)(1)(iv)(B)(1) (and is not required to
provide an automatic certificate under
paragraph (a)(2)(ii) of this section).

(2) Example. The rule of this
paragraph (a)(1)(iv)(B) is illustrated by
the following example:
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Example. (i) Facts. A group health plan
provides coverage under an HMO option and
an indemnity option through different
issuers, and only allows employees to switch
on each January 1. Neither the HMO nor the
indemnity issuer has entered into an
agreement with the plan to provide
certificates as permitted under paragraph
(a)(1)(iii) of this section.

(ii) Conclusion. In this Example, if an
employee switches from the indemnity
option to the HMO option on January 1, the
indemnity issuer must provide the plan (or
a person designated by the plan) with
appropriate information with respect to the
individual’s coverage with the indemnity
issuer. However, if the individual’s coverage
with the indemnity issuer ceases at a date
other than January 1, the issuer is instead
required to provide the individual with an
automatic certificate.

(2) Individuals for whom certificate
must be provided; timing of issuance—
(i) Individuals. A certificate must be
provided, without charge, for
participants or dependents who are or
were covered under a group health plan
upon the occurrence of any of the events
described in paragraph (a)(2)(ii) or (iii)
of this section.

(ii) Issuance of automatic certificates.
The certificates described in this
paragraph (a)(2)(ii) are referred to as
automatic certificates.

(A) Qualified beneficiaries upon a
qualifying event. In the case of an
individual who is a qualified
beneficiary (as defined in section 607(3)
of ERISA, section 4980(B)(g)(1) of the
Internal Revenue Code, or section 2208
of the PHS Act) entitled to elect COBRA
continuation coverage, an automatic
certificate is required to be provided at
the time the individual would lose
coverage under the plan in the absence
of COBRA continuation coverage or
alternative coverage elected instead of
COBRA continuation coverage. A plan
or issuer satisfies this requirement if it
provides the automatic certificate no
later than the time a notice is required
to be furnished for a qualifying event
under section 606 of ERISA, section
4980(B)(f)(6) of the Internal Revenue
Code, and section 2206 of the PHS Act
(relating to notices required under
COBRA).

(B) Other individuals when coverage
ceases. In the case of an individual who
is not a qualified beneficiary entitled to
elect COBRA continuation coverage, an
automatic certificate must be provided
at the time the individual ceases to be
covered under the plan. A plan or issuer
satisfies the requirement to provide an
automatic certificate at the time the
individual ceases to be covered if it
provides the automatic certificate
within a reasonable time after coverage
ceases (or after the expiration of any

grace period for nonpayment of
premiums).

(1) The cessation of temporary
continuation coverage (TCC) under Title
5 U.S.C. Chapter 89 (the Federal
Employees Health Benefit Program) is a
cessation of coverage upon which an
automatic certificate must be provided.

(2) In the case of an individual who
is entitled to elect to continue coverage
under a State program similar to COBRA
and who receives the automatic
certificate not later than the time a
notice is required to be furnished under
the State program, the certificate is
deemed to be provided within a
reasonable time after coverage ceases
under the plan.

(3) If an individual’s coverage ceases
due to the operation of a lifetime limit
on all benefits, coverage is considered to
cease for purposes of this paragraph
(a)(2)(ii)(B) on the earliest date that a
claim is denied due to the operation of
the lifetime limit.

(C) Qualified beneficiaries when
COBRA ceases. In the case of an
individual who is a qualified
beneficiary and has elected COBRA
continuation coverage (or whose
coverage has continued after the
individual became entitled to elect
COBRA continuation coverage), an
automatic certificate is to be provided at
the time the individual’ s coverage
under the plan ceases. A plan, or issuer,
satisfies this requirement if it provides
the automatic certificate within a
reasonable time after coverage ceases (or
after the expiration of any grace period
for nonpayment of premiums). An
automatic certificate is required to be
provided to such an individual
regardless of whether the individual has
previously received an automatic
certificate under paragraph (a)(2)(ii)(A)
of this section.

(iii) Any individual upon request. A
certificate must be provided in response
to a request made by, or on behalf of, an
individual at any time while the
individual is covered under a plan and
up to 24 months after coverage ceases.
Thus, for example, a plan in which an
individual enrolls may, if authorized by
the individual, request a certificate of
the individual’s creditable coverage on
behalf of the individual from a plan in
which the individual was formerly
enrolled. After the request is received, a
plan or issuer is required to provide the
certificate by the earliest date that the
plan or issuer, acting in a reasonable
and prompt fashion, can provide the
certificate. A certificate is required to be
provided under this paragraph (a)(2)(iii)
even if the individual has previously
received a certificate under this
paragraph (a)(2)(iii) or an automatic

certificate under paragraph (a)(2)(ii) of
this section.

(iv) Examples. The rules of this
paragraph (a)(2) are illustrated by the
following examples:

Example 1. (i) Facts. Individual A
terminates employment with Employer Q. A
is a qualified beneficiary entitled to elect
COBRA continuation coverage under
Employer (O’s group health plan. A notice of
the rights provided under COBRA is typically
furnished to qualified beneficiaries under the
plan within 10 days after a covered employee
terminates employment.

(ii) Conclusion. In this Example 1, the
automatic certificate may be provided at the
same time that A is provided the COBRA
notice.

Example 2. (i) Facts. Same facts as
Example 1, except that the automatic
certificate for A is not completed by the time
the COBRA notice is furnished to A.

(ii) Conclusion. In this Example 2, the
automatic certificate may be provided after
the COBRA notice but must be provided
within the period permitted by law for the
delivery of notices under COBRA.

Example 3. (i) Facts. Employer R maintains
an insured group health plan. R has never
had 20 employees and thus R’s plan is not
subject to the COBRA continuation
provisions. However, R is in a State that has
a State program similar to COBRA. B
terminates employment with R and loses
coverage under R’s plan.

(ii) Conclusion. In this Example 3, the
automatic certificate must be provided not
later than the time a notice is required to be
furnished under the State program.

Example 4. (i) Facts. Individual C
terminates employment with Employer S and
receives both a notice of C’s rights under
COBRA and an automatic certificate. C elects
COBRA continuation coverage under
Employer S’s group health plan. After four
months of COBRA continuation coverage and
the expiration of a 30-day grace period, S’s
group health plan determines that C’s
COBRA continuation coverage has ceased
due to a failure to make a timely payment for
continuation coverage.

(ii) Conclusion. In this Example 4, the plan
must provide an updated automatic
certificate to C within a reasonable time after
the end of the grace period.

Example 5. (i) Facts. Individual D is
currently covered under the group health
plan of Employer T. D requests a certificate,
as permitted under paragraph (a)(2)(iii) of
this section. Under the procedure for T"s
plan, certificates are mailed (by first class
mail) 7 business days following receipt of the
request. This date reflects the earliest date
that the plan, acting in a reasonable and
prompt fashion, can provide certificates.

(ii) Conclusion. In this Example 5, the
plan’s procedure satisfies paragraph (a)(2)(iii)
of this section.

(3) Form and content of certificate—
(i) Written certificate—(A) In General.
Except as provided in paragraph
(a)(3)(1)(B) of this section, the certificate
must be provided in writing (or any
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other medium approved by the
Secretary).

(B) Other permissible forms. No
written certificate is required to be
provided under this paragraph (a) with
respect to a particular event described
in paragraph (a)(2)(ii) or (iii) of this
section, if—

(1) An individual who is entitled to
receive the certificate requests that the
certificate be sent to another plan or
issuer instead of to the individual;

(2) The plan or issuer that would
otherwise receive the certificate agrees
to accept the information in this
paragraph (a)(3) through means other
than a written certificate (such as by
telephone); and

(3) The receiving plan or issuer
receives the information from the
sending plan or issuer through such
means within the time required under
paragraph (a)(2) of this section.

(ii) Required information. The
certificate must include the following—

(A) The date the certificate is issued;

(B) The name of the group health plan
that provided the coverage described in
the certificate;

(C) The name of the participant or
dependent with respect to whom the
certificate applies, and any other
information necessary for the plan
providing the coverage specified in the
certificate to identify the individual,
such as the individual’s identification
number under the plan and the name of
the participant if the certificate is for (or
includes) a dependent;

(D) The name, address, and telephone
number of the plan administrator or
issuer required to provide the
certificate;

(E) The telephone number to call for
further information regarding the
certificate (if different from paragraph
(a)(3)(ii)(D) of this section);

(F) Either—

(1) A statement that an individual has
at least 18 months (for this purpose, 546
days is deemed to be 18 months) of
creditable coverage, disregarding days of
creditable coverage before a significant
break in coverage, or

(2) The date any waiting period (and
affiliation period, if applicable) began
and the date creditable coverage began;

(G) The date creditable coverage
ended, unless the certificate indicates
that creditable coverage is continuing as
of the date of the certificate; and

(H) An educational statement
regarding HIPAA, which explains:

(1) The restrictions on the ability of a
plan or issuer to impose a preexisting
condition exclusion (including an
individual’s ability to reduce a
preexisting condition exclusion by
creditable coverage);

(2) Special enrollment rights;

(3) Tﬁe prohibitions against
discrimination based on any health
factor;

(4) The right to individual health
coverage;

(5) The fact that State law may require
issuers to provide additional protections
to individuals in that State; and

(6) Where to get more information.

(iii) Periods of coverage under the
certificate. If an automatic certificate is
provided pursuant to paragraph (a)(2)(ii)
of this section, the period that must be
included on the certificate is the last
period of continuous coverage ending
on the date coverage ceased. If an
individual requests a certificate
pursuant to paragraph (a)(2)(iii) of this
section, the certificate provided must
include each period of continuous
coverage ending within the 24-month
period ending on the date of the request
(or continuing on the date of the
request). A separate certificate may be
provided for each such period of
continuous coverage.

(iv) Combining information for
families. A certificate may provide
information with respect to both a
participant and the participant’s
dependents if the information is
identical for each individual. If the
information is not identical, certificates
may be provided on one form if the form
provides all the required information for
each individual and separately states
the information that is not identical.

(v) Model certificate. The
requirements of paragraph (a)(3)(ii) of
this section are satisfied if the plan or
issuer provides a certificate in
accordance with a model certificate
authorized by the Secretary.

(vi) Excepted benefits; categories of
benefits. No certificate is required to be
furnished with respect to excepted
benefits described in § 146.145(c). In
addition, the information in the
certificate regarding coverage is not
required to specify categories of benefits
described in § 146.113(c) (relating to the
alternative method of counting
creditable coverage). However, if
excepted benefits are provided
concurrently with other creditable
coverage (so that the coverage does not
consist solely of excepted benefits),
information concerning the benefits may
be required to be disclosed under
paragraph (b) of this section.

(4) Procedures—(i) Method of
delivery. The certificate is required to be
provided to each individual described
in paragraph (a)(2) of this section or an
entity requesting the certificate on
behalf of the individual. The certificate
may be provided by first-class mail. If
the certificate or certificates are

provided to the participant and the
participant’s spouse at the participant’s
last known address, then the
requirements of this paragraph (a)(4) are
satisfied with respect to all individuals
residing at that address. If a dependent’s
last known address is different than the
participant’s last known address, a
separate certificate is required to be
provided to the dependent at the
dependent’s last known address. If
separate certificates are being provided
by mail to individuals who reside at the
same address, separate mailings of each
certificate are not required.

(ii) Procedure for requesting
certificates. A plan or issuer must
establish a written procedure for
individuals to request and receive
certificates pursuant to paragraph
(a)(2)(iii) of this section. The written
procedure must include all contact
information necessary to request a
certificate (such as name and phone
number or address).

(iii) Designated recipients. If an
automatic certificate is required to be
provided under paragraph (a)(2)(ii) of
this section, and the individual entitled
to receive the certificate designates
another individual or entity to receive
the certificate, the plan or issuer
responsible for providing the certificate
is permitted to provide the certificate to
the designated individual or entity. If a
certificate is required to be provided
upon request under paragraph (a)(2)(iii)
of this section and the individual
entitled to receive the certificate
designates another individual or entity
to receive the certificate, the plan or
issuer responsible for providing the
certificate is required to provide the
certificate to the designated individual
or entity.

(5) Special rules concerning
dependent coverage—(i)(A) Reasonable
efforts. A plan or issuer is required to
use reasonable efforts to determine any
information needed for a certificate
relating to dependent coverage. In any
case in which an automatic certificate is
required to be furnished with respect to
a dependent under paragraph (a)(2)(ii)
of this section, no individual certificate
is required to be furnished until the
plan or issuer knows (or making
reasonable efforts should know) of the
dependent’s cessation of coverage under
the plan.

(B) Example. The rules of this
paragraph (a)(5)(i) are illustrated by the
following example:

Example. (i) Facts. A group health plan
covers employees and their dependents. The
plan annually requests all employees to
provide updated information regarding
dependents, including the specific date on
which an employee has a new dependent or
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on which a person ceases to be a dependent
of the employee.

(ii) Conclusion. In this Example, the plan
has satisfied the standard in this paragraph
(a)(5)() of this section that it make reasonable
efforts to determine the cessation of
dependents’ coverage and the related
dependent coverage information.

(ii) Special rules for demonstrating
coverage. If a certificate furnished by a
plan or issuer does not provide the
name of any dependent covered by the
certificate, the procedures described in
paragraph (c)(5) of this section may be
used to demonstrate dependent status.
In addition, these procedures may be
used to demonstrate that a child was
covered under any creditable coverage
within 30 days after birth, adoption, or
placement for adoption. See also
§146.111(b), under which such a child
cannot be subject to a preexisting
condition exclusion.

(6) Special certification rules—(i)
Issuers. Issuers of group and individual
health insurance are required to provide
certificates of any creditable coverage
they provide in the group or individual
health insurance market, even if the
coverage is provided in connection with
an entity or program that is not itself
required to provide a certificate because
it is not subject to the group market
provisions of this part, part 7 of subtitle
B of title I of ERISA, or chapter 100 of
subtitle K of the Internal Revenue Code.
This would include coverage provided
in connection with any of the following:

(A) Creditable coverage described in
sections 2701(c)(1)(G), (I) and (J) of the
PHS Act (coverage under a State health
benefits risk pool, a public health plan,
and a health benefit plan under section
5(e) of the Peace Corps Act).

(B) Coverage subject to section
2721(b)(1)(B) of the PHS Act (requiring
certificates by issuers offering health
insurance coverage in connection with
any group health plan, including a
church plan or a governmental plan
(including the Federal Employees
Health Benefits Program).

(C) Coverage subject to section 2743 of
the PHS Act applicable to health
insurance issuers in the individual
market. (However, this section does not
require a certificate to be provided with
respect to short-term limited duration
insurance, which is excluded from the
definition of “individual health
insurance coverage” in 45 CFR 144.103
that is not provided in connection with
a group health plan, as described in
paragraph (a)(6)(i)(B) of this section.)

(ii) Other entities. For special rules
requiring that certain other entities, not
subject to this part, provide certificates
consistent with the rules of this section,
see section 2791(a)(3) of the PHS Act

applicable to entities described in
sections 2701(c)(1)(C), (D), (E), and (F)
of the PHS Act (relating to Medicare,
Medicaid, TRICARE, and Indian Health
Service), section 2721(b)(1)(A) of the
PHS Act applicable to non-Federal
governmental plans generally, section
2721(b)(2)(C)(ii) of the PHS Act
applicable to non-Federal governmental
plans that elect to be excluded from the
requirements of subparts 1 through 3 of
part A of title XXVII of the PHS Act, and
section 9805(a) of the Internal Revenue
Code applicable to group health plans,
which includes church plans (as
defined in section 414(e) of the Internal
Revenue Code).

(b) Disclosure of coverage to a plan or
issuer using the alternative method of
counting creditable coverage—(1) In
general. After an individual provides a
certificate of creditable coverage to a
plan or issuer using the alternative
method under § 146.113(c), that plan or
issuer (requesting entity) must request
that the entity that issued the certificate
(prior entity) disclose the information
set forth in paragraph (b)(2) of this
section. The prior entity is required to
disclose this information promptly.

(2) Information to be disclosed. The
prior entity is required to identify to the
requesting entity the categories of
benefits with respect to which the
requesting entity is using the alternative
method of counting creditable coverage,
and the requesting entity may identify
specific information that the requesting
entity reasonably needs in order to
determine the individual’s creditable
coverage with respect to any such
category.

(3) Charge for providing information.
The prior entity may charge the
requesting entity for the reasonable cost
of disclosing such information.

(c) Ability of an individual to
demonstrate creditable coverage and
waiting period information—(1)
Purpose. The rules in this paragraph (c)
implement section 2701(c)(4) of the PHS
Act, which permits individuals to
demonstrate the duration of creditable
coverage through means other than
certificates, and section 2701(e)(3) of the
PHS Act, which requires the Secretary
to establish rules designed to prevent an
individual’s subsequent coverage under
a group health plan or health insurance
coverage from being adversely affected
by an entity’s failure to provide a
certificate with respect to that
individual.

(2) In general. If the accuracy of a
certificate is contested or a certificate is
unavailable when needed by an
individual, the individual has the right
to demonstrate creditable coverage (and
waiting or affiliation periods) through

the presentation of documents or other
means. For example, the individual may
make such a demonstration when—

(i) An entity has failed to provide a
certificate within the required time;

(ii) The individual has creditable
coverage provided by an entity that is
not required to provide a certificate of
the coverage pursuant to paragraph (a)
of this section;

(iii) The individual has an urgent
medical condition that necessitates a
determination before the individual can
deliver a certificate to the plan; or

(iv) The individual lost a certificate
that the individual had previously
received and is unable to obtain another
certificate.

(3) Evidence of creditable coverage—
(i) Consideration of evidence—(A) A
plan or issuer is required to take into
account all information that it obtains or
that is presented on behalf of an
individual to make a determination,
based on the relevant facts and
circumstances, whether an individual
has creditable coverage. A plan or issuer
shall treat the individual as having
furnished a certificate under paragraph
(a) of this section if—

(1) The individual attests to the
period of creditable coverage;

(2) The individual also presents
relevant corroborating evidence of some
creditable coverage during the period;
and

(3) The individual cooperates with the
plan’s or issuer’s efforts to verify the
individual’s coverage.

(B) For purposes of this paragraph
(c)(3)(i), cooperation includes providing
(upon the plan’s or issuer’s request) a
written authorization for the plan or
issuer to request a certificate on behalf
of the individual, and cooperating in
efforts to determine the validity of the
corroborating evidence and the dates of
creditable coverage. While a plan or
issuer may refuse to credit coverage
where the individual fails to cooperate
with the plan’s or issuer’s efforts to
verify coverage, the plan or issuer may
not consider an individual’s inability to
obtain a certificate to be evidence of the
absence of creditable coverage.

(i) Documents. Documents that
corroborate creditable coverage (and
waiting or affiliation periods) include
explanations of benefits (EOBs) or other
correspondence from a plan or issuer
indicating coverage, pay stubs showing
a payroll deduction for health coverage,
a health insurance identification card, a
certificate of coverage under a group
health policy, records from medical care
providers indicating health coverage,
third party statements verifying periods
of coverage, and any other relevant
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documents that evidence periods of
health coverage.

(iii) Other evidence. Creditable
coverage (and waiting or affiliation
periods) may also be corroborated
through means other than
documentation, such as by a telephone
call from the plan or provider to a third
party verifying creditable coverage.

(iv) Example. The rules of this
paragraph (c)(3) are illustrated by the
following example:

Example. (i) Facts. Individual F terminates
employment with Employer W and, a month
later, is hired by Employer X. X’s group
health plan imposes a preexisting condition
exclusion of 12 months on new enrollees
under the plan and uses the standard method
of determining creditable coverage. F fails to
receive a certificate of prior coverage from
the self-insured group health plan
maintained by F’s prior employer, W, and
requests a certificate. However, F (and X’s
plan, on F’s behalf and with F’s cooperation)
is unable to obtain a certificate from W’s
plan. F attests that, to the best of F’s
knowledge, F had at least 12 months of
continuous coverage under W’s plan, and
that the coverage ended no earlier than F’s
termination of employment from W. In
addition, F presents evidence of coverage,
such as an explanation of benefits for a claim
that was made during the relevant period.

(ii) Conclusion. In this Example, based
solely on these facts, F has demonstrated
creditable coverage for the 12 months of
coverage under W’s plan in the same manner
as if F had presented a written certificate of
creditable coverage.

(4) Demonstrating categories of
creditable coverage. Procedures similar
to those described in this paragraph (c)
apply in order to determine the duration
of an individual’s creditable coverage
with respect to any category under
paragraph (b) of this section (relating to
determining creditable coverage under
the alternative method).

(5) Demonstrating dependent status.
If, in the course of providing evidence
(including a certificate) of creditable
coverage, an individual is required to
demonstrate dependent status, the
group health plan or issuer is required
to treat the individual as having
furnished a certificate showing the
dependent status if the individual
attests to such dependency and the
period of such status and the individual
cooperates with the plan’s or issuer’s
efforts to verify the dependent status.

m 5. Revise § 146.117 to read as follows:

§146.117 Special enroliment periods.

(a) Special enrollment for certain
individuals who lose coverage—(1) In
General. A group health plan, and a
health insurance issuer offering health
insurance coverage in connection with a
group health plan, is required to permit
current employees and dependents (as

defined in § 144.103 of this chapter)
who are described in paragraph (a)(2) of
this section to enroll for coverage under
the terms of the plan if the conditions
in paragraph (a)(3) of this section are
satisfied. The special enrollment rights
under this paragraph (a) apply without
regard to the dates on which an
individual would otherwise be able to
enroll under the plan.

(2) Individuals eligible for special
enrollment—(i) When employee loses
coverage. A current employee and any
dependents (including the employee’s
spouse) each are eligible for special
enrollment in any benefit package under
the plan (subject to plan eligibility rules
conditioning dependent enrollment on
enrollment of the employee) if—

(A) The employee and the dependents
are otherwise eligible to enroll in the
benefit package;

(B) Wlien coverage under the plan
was previously offered, the employee
had coverage under any group health
plan or health insurance coverage; and

(C) The employee satisfies the
conditions of paragraph (a)(3)(i), (ii), or
(iii) of this section and, if applicable,
paragraph (a)(3)(iv) of this section.

(ii) When dependent loses coverage—
(A) A dependent of a current employee
(including the employee’s spouse) and
the employee each are eligible for
special enrollment in any benefit
package under the plan (subject to plan
eligibility rules conditioning dependent
enrollment on enrollment of the
employee) if—

(1) The dependent and the employee
are otherwise eligible to enroll in the
benefit package;

(2) Wﬁen coverage under the plan was
previously offered, the dependent had
coverage under any group health plan or
health insurance coverage; and

(3) The dependent satisfies the
conditions of paragraph (a)(3)(i), (ii), or
(iii) of this section and, if applicable,
paragraph (a)(3)(iv) of this section.

(B) However, the plan or issuer is not
required to enroll any other dependent
unless that dependent satisfies the
criteria of this paragraph (a)(2)(ii), or the
employee satisfies the criteria of
paragraph (a)(2)(i) of this section.

(ii1) Examples. The rules of this
paragraph (a)(2) are illustrated by the
following examples:

Example 1. (i) Facts. Individual A works
for Employer X. A, A’s spouse, and A’s
dependent children are eligible but not
enrolled for coverage under X’s group health
plan. A’s spouse works for Employer Y and
at the time coverage was offered under X’s
plan, A was enrolled in coverage under Y’s
plan. Then, A loses eligibility for coverage
under Y’s plan.

(ii) Conclusion. In this Example 1, because
A satisfies the conditions for special

enrollment under paragraph (a)(2)(i) of this
section, A, A’s spouse, and A’s dependent
children are eligible for special enrollment
under X’s plan.

Example 2. (i) Facts. Individual A and A’s
spouse are eligible but not enrolled for
coverage under Group Health Plan P
maintained by A’s employer. When A was
first presented with an opportunity to enroll
A and A’s spouse, they did not have other
coverage. Later, A and A’s spouse enroll in
Group Health Plan Q maintained by the
employer of A’s spouse. During a subsequent
open enrollment period in P, A and A’s
spouse did not enroll because of their
coverage under Q. They then lose eligibility
for coverage under Q.

(ii) Conclusion. In this Example 2, because
A and A’s spouse were covered under Q
when they did not enroll in P during open
enrollment, they satisfy the conditions for
special enrollment under paragraphs (a)(2)(i)
and (ii) of this section. Consequently, A and
A’s spouse are eligible for special enrollment
under P.

Example 3. (i) Facts. Individual B works
for Employer X. B and B’s spouse are eligible
but not enrolled for coverage under X’s group
health plan. B’s spouse works for Employer
Y and at the time coverage was offered under
X’s plan, B’s spouse was enrolled in self-only
coverage under Y’s group health plan. Then,
B’s spouse loses eligibility for coverage under
Y’s plan.

(ii) Conclusion. In this Example 3, because
B’s spouse satisfies the conditions for special
enrollment under paragraph (a)(2)(ii) of this
section, both B and B’s spouse are eligible for
special enrollment under X’s plan.

Example 4. (i) Facts. Individual A works
for Employer X. X maintains a group health
plan with two benefit packages—an HMO
option and an indemnity option. Self-only
and family coverage are available under both
options. A enrolls for self-only coverage in
the HMO option. A’s spouse works for
Employer Y and was enrolled for self-only
coverage under Y’s plan at the time coverage
was offered under X’s plan. Then, A’s spouse
loses coverage under Y’s plan. A requests
special enrollment for A and A’s spouse
under the plan’s indemnity option.

(ii) Conclusion. In this Example 4, because
A’s spouse satisfies the conditions for special
enrollment under paragraph (a)(2)(ii) of this
section, both A and A’s spouse can enroll in
either benefit package under X’s plan.
Therefore, if A requests enrollment in
accordance with the requirements of this
section, the plan must allow A and A’s
spouse to enroll in the indemnity option.

(3) Conditions for special
enrollment—(i) Loss of eligibility for
coverage. In the case of an employee or
dependent who has coverage that is not
COBRA continuation coverage, the
conditions of this paragraph (a)(3)(i) are
satisfied at the time the coverage is
terminated as a result of loss of
eligibility (regardless of whether the
individual is eligible for or elects
COBRA continuation coverage). Loss of
eligibility under this paragraph (a)(3)(i)
does not include a loss due to the failure
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of the employee or dependent to pay
premiums on a timely basis or
termination of coverage for cause (such
as making a fraudulent claim or an
intentional misrepresentation of a
material fact in connection with the
plan). Loss of eligibility for coverage
under this paragraph (a)(3)(i) includes
(but is not limited to)—

(A) Loss of eligibility for coverage as
a result of legal separation, divorce,
cessation of dependent status (such as
attaining the maximum age to be eligible
as a dependent child under the plan),
death of an employee, termination of
employment, reduction in the number
of hours of employment, and any loss of
eligibility for coverage after a period
that is measured by reference to any of
the foregoing;

(B) In the case of coverage offered
through an HMO, or other arrangement,
in the individual market that does not
provide benefits to individuals who no
longer reside, live, or work in a service
area, loss of coverage because an
individual no longer resides, lives, or
works in the service area (whether or
not within the choice of the individual);

(C) In the case of coverage offered
through an HMO, or other arrangement,
in the group market that does not
provide benefits to individuals who no
longer reside, live, or work in a service
area, loss of coverage because an
individual no longer resides, lives, or
works in the service area (whether or
not within the choice of the individual),
and no other benefit package is available
to the individual;

(D) A situation in which an individual
incurs a claim that would meet or
exceed a lifetime limit on all benefits;
and

(E) A situation in which a plan no
longer offers any benefits to the class of
similarly situated individuals (as
described in § 146.121(d)) that includes
the individual.

(ii) Termination of employer
contributions. In the case of an
employee or dependent who has
coverage that is not COBRA
continuation coverage, the conditions of
this paragraph (a)(3)(ii) are satisfied at
the time employer contributions
towards the employee’s or dependent’s
coverage terminate. Employer
contributions include contributions by
any current or former employer that was
contributing to coverage for the
employee or dependent.

(iii) Exhaustion of COBRA
continuation coverage. In the case of an
employee or dependent who has
coverage that is COBRA continuation
coverage, the conditions of this
paragraph (a)(3)(iii) are satisfied at the
time the COBRA continuation coverage

is exhausted. For purposes of this
paragraph (a)(3)(iii), an individual who
satisfies the conditions for special
enrollment of paragraph (a)(3)(i) of this
section, does not enroll, and instead
elects and exhausts COBRA
continuation coverage satisfies the
conditions of this paragraph (a)(3)(iii).
(Exhaustion of COBRA continuation
coverage is defined in § 144.103 of this
chapter.)

(iv) Written statement. A plan may
require an employee declining coverage
(for the employee or any dependent of
the employee) to state in writing
whether the coverage is being declined
due to other health coverage only if, at
or before the time the employee declines
coverage, the employee is provided with
notice of the requirement to provide the
statement (and the consequences of the
employee’s failure to provide the
statement). If a plan requires such a
statement, and an employee does not
provide it, the plan is not required to
provide special enrollment to the
employee or any dependent of the
employee under this paragraph (a)(3). A
plan must treat an employee as having
satisfied the plan requirement permitted
under this paragraph (a)(3)(iv) if the
employee provides a written statement
that coverage was being declined
because the employee or dependent had
other coverage; a plan cannot require
anything more for the employee to
satisfy the plan’s requirement to provide
a written statement. (For example, the
plan cannot require that the statement
be notarized.)

(v) The rules of this paragraph (a)(3)
are illustrated by the following
examples:

Example 1. (i) Facts. Individual D enrolls
in a group health plan maintained by
Employer Y. At the time D enrolls, Y pays
70 percent of the cost of employee coverage
and D pays the rest. Y announces that
beginning January 1, Y will no longer make
employer contributions towards the coverage.
Employees may maintain coverage, however,
if they pay the total cost of the coverage.

(ii) Conclusion. In this Example 1,
employer contributions towards D’s coverage
ceased on January 1 and the conditions of
paragraph (a)(3)(ii) of this section are
satisfied on this date (regardless of whether
D elects to pay the total cost and continue
coverage under Y’s plan).

Example 2. (i) Facts. A group health plan
provides coverage through two options—
Option 1 and Option 2. Employees can enroll
in either option only within 30 days of hire
or on January 1 of each year. Employee A is
eligible for both options and enrolls in
Option 1. Effective July 1 the plan terminates
coverage under Option 1 and the plan does
not create an immediate open enrollment
opportunity into Option 2.

(ii) Conclusion. In this Example 2, A has
experienced a loss of eligibility for coverage

that satisfies paragraph (a)(3)(i) of this
section, and has satisfied the other
conditions for special enrollment under
paragraph (a)(2)(i) of this section. Therefore,
if A satisfies the other conditions of this
paragraph (a), the plan must permit A to
enroll in Option 2 as a special enrollee. (A
may also be eligible to enroll in another
group health plan, such as a plan maintained
by the employer of A’s spouse, as a special
enrollee.) The outcome would be the same if
Option 1 was terminated by an issuer and the
plan made no other coverage available to A.

Example 3. (i) Facts. Individual C is
covered under a group health plan
maintained by Employer X. While covered
under X’s plan, C was eligible for but did not
enroll in a plan maintained by Employer Z,
the employer of C’s spouse. C terminates
employment with X and loses eligibility for
coverage under X’s plan. C has a special
enrollment right to enroll in Z’s plan, but C
instead elects COBRA continuation coverage
under X’s plan. C exhausts COBRA
continuation coverage under X’s plan and
requests special enrollment in Z’s plan.

(ii) Conclusion. In this Example 3, C has
satisfied the conditions for special
enrollment under paragraph (a)(3)(iii) of this
section, and has satisfied the other
conditions for special enrollment under
paragraph (a)(2)(i) of this section. The special
enrollment right that C had into Z’s plan
immediately after the loss of eligibility for
coverage under X’s plan was an offer of
coverage under Z’s plan. When C later
exhausts COBRA coverage under X’s plan, C
has a second special enrollment right in Z’s
plan.

(4) Applying for special enrollment
and effective date of coverage—(i) A
plan or issuer must allow an employee
a period of at least 30 days after an
event described in paragraph (a)(3) of
this section (other than an event
described in paragraph (a)(3)(i)(D)) to
request enrollment (for the employee or
the employee’s dependent). In the case
of an event described in paragraph
(a)(3)(1)(D) of this section (relating to
loss of eligibility for coverage due to the
operation of a lifetime limit on all
benefits), a plan or issuer must allow an
employee a period of at least 30 days
after a claim is denied due to the
operation of a lifetime limit on all
benefits.

(ii) Coverage must begin no later than
the first day of the first calendar month
beginning after the date the plan or
issuer receives the request for special
enrollment.

(b) Special enrollment with respect to
certain dependent beneficiaries—(1)
General. A group health plan, and a
health insurance issuer offering health
insurance coverage in connection with a
group health plan, that makes coverage
available with respect to dependents is
required to permit individuals described
in paragraph (b)(2) of this section to be
enrolled for coverage in a benefit
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package under the terms of the plan.
Paragraph (b)(3) of this section describes
the required special enrollment period
and the date by which coverage must
begin. The special enrollment rights
under this paragraph (b) apply without
regard to the dates on which an
individual would otherwise be able to
enroll under the plan.

(2) Individuals eligible for special
enrollment. An individual is described
in this paragraph (b)(2) if the individual
is otherwise eligible for coverage in a
benefit package under the plan and if
the individual is described in paragraph
(b)(2)(1), (i1), (iii), (iv), (v), or (vi) of this
section.

(i) Current employee only. A current
employee is described in this paragraph
(b)(2)(i) if a person becomes a
dependent of the individual through
marriage, birth, adoption, or placement
for adoption.

(ii) Spouse of a participant only. An
individual is described in this
paragraph (b)(2)(ii) if either—

(A) The individual becomes the
spouse of a participant; or

(B) The individual is a spouse of a
participant and a child becomes a
dependent of the participant through
birth, adoption, or placement for
adoption.

(iii) Current employee and spouse. A
current employee and an individual
who is or becomes a spouse of such an
employee, are described in this
paragraph (b)(2)(iii) if either—

(A) The employee and the spouse
become married; or

(B) The employee and spouse are
married and a child becomes a
dependent of the employee through
birth, adoption, or placement for
adoption.

(iv) Dependent of a participant only.
An individual is described in this
paragraph (b)(2)(iv) if the individual is
a dependent (as defined in § 144.103 of
this chapter) of a participant and the
individual has become a dependent of
the participant through marriage, birth,
adoption, or placement for adoption.

(v) Current employee and a new
dependent. A current employee and an
individual who is a dependent of the
employee, are described in this
paragraph (b)(2)(v) if the individual
becomes a dependent of the employee
through marriage, birth, adoption, or
placement for adoption.

(vi) Current employee, spouse, and a
new dependent. A current employee,
the employee’s spouse, and the
employee’s dependent are described in
this paragraph (b)(2)(vi) if the
dependent becomes a dependent of the
employee through marriage, birth,
adoption, or placement for adoption.

(3) Applying for special enrollment
and effective date of coverage—I(i)
Request. A plan or issuer must allow an
individual a period of at least 30 days
after the date of the marriage, birth,
adoption, or placement for adoption (or,
if dependent coverage is not generally
made available at the time of the
marriage, birth, adoption, or placement
for adoption, a period of at least 30 days
after the date the plan makes dependent
coverage generally available) to request
enrollment (for the individual or the
individual’s dependent).

(ii) Reasonable procedures for special
enrollment. [Reserved]

(iii) Date coverage must begin—(A)
Marriage. In the case of marriage,
coverage must begin no later than the
first day of the first calendar month
beginning after the date the plan or
issuer receives the request for special
enrollment.

(B) Birth, adoption, or placement for
adoption. Coverage must begin in the
case of a dependent’s birth on the date
of birth and in the case of a dependent’s
adoption or placement for adoption no
later than the date of such adoption or
placement for adoption (or, if dependent
coverage is not made generally available
at the time of the birth, adoption, or
placement for adoption, the date the
plan makes dependent coverage
available).

(4) Examples. The rules of this
paragraph (b) are illustrated by the
following examples:

Example 1. (i) Facts. An employer
maintains a group health plan that offers all
employees employee-only coverage,
employee-plus-spouse coverage, or family
coverage. Under the terms of the plan, any
employee may elect to enroll when first hired
(with coverage beginning on the date of hire)
or during an annual open enrollment period
held each December (with coverage
beginning the following January 1). Employee
A is hired on September 3. A is married to
B, and they have no children. On March 15
in the following year a child C is born to A
and B. Before that date, A and B have not
been enrolled in the plan.

(ii) Conclusion. In this Example 1, the
conditions for special enrollment of an
employee with a spouse and new dependent
under paragraph (b)(2)(vi) of this section are
satisfied. If A satisfies the conditions of
paragraph (b)(3) of this section for requesting
enrollment timely, the plan will satisfy this
paragraph (b) if it allows A to enroll either
with employee-only coverage, with
employee-plus-spouse coverage (for A and B),
or with family coverage (for A, B, and C). The
plan must allow whatever coverage is chosen
to begin on March 15, the date of C’s birth.

Example 2. (i) Facts. Individual D works
for Employer X. X maintains a group health
plan with two benefit packages—an HMO
option and an indemnity option. Self-only
and family coverage are available under both
options. D enrolls for self-only coverage in

the HMO option. Then, a child, E, is placed
for adoption with D. Within 30 days of the
placement of E for adoption, D requests
enrollment for D and E under the plan’s
indemnity option.

(ii) Conclusion. In this Example 2, D and
E satisfy the conditions for special
enrollment under paragraphs (b)(2)(v) and
(b)(3) of this section. Therefore, the plan
must allow D and E to enroll in the
indemnity coverage, effective as of the date
of the placement for adoption.

(c) Notice of special enrollment. At or
before the time an employee is initially
offered the opportunity to enroll in a
group health plan, the plan must furnish
the employee with a notice of special
enrollment that complies with the
requirements of this paragraph (c).

(1) Description of special enrollment
rights. The notice of special enrollment
must include a description of special
enrollment rights. The following model
language may be used to satisfy this
requirement:

If you are declining enrollment for yourself
or your dependents (including your spouse)
because of other health insurance or group
health plan coverage, you may be able to
enroll yourself and your dependents in this
plan if you or your dependents lose
eligibility for that other coverage (or if the
employer stops contributing towards your or
your dependents’ other coverage). However,
you must request enrollment within [insert
“30 days” or any longer period that applies
under the plan] after your or your
dependents’ other coverage ends (or after the
employer stops contributing toward the other
coverage).

In addition, if you have a new dependent
as a result of marriage, birth, adoption, or
placement for adoption, you may be able to
enroll yourself and your dependents.
However, you must request enrollment
within [insert “30 days” or any longer period
that applies under the plan] after the
marriage, birth, adoption, or placement for
adoption.

To request special enrollment or obtain
more information, contact [insert the name,
title, telephone number, and any additional
contact information of the appropriate plan
representative].

(2) Additional information that may
be required. The notice of special
enrollment must also include, if
applicable, the notice described in
paragraph (a)(3)(iv) of this section (the
notice required to be furnished to an
individual declining coverage if the
plan requires the reason for declining
coverage to be in writing).

(d) Treatment of special enrollees—(1)
If an individual requests enrollment
while the individual is entitled to
special enrollment under either
paragraph (a) or (b) of this section, the
individual is a special enrollee, even if
the request for enrollment coincides
with a late enrollment opportunity
under the plan. Therefore, the
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individual cannot be treated as a late
enrollee.

(2) Special enrollees must be offered
all the benefit packages available to
similarly situated individuals who
enroll when first eligible. For this
purpose, any difference in benefits or
cost-sharing requirements for different
individuals constitutes a different
benefit package. In addition, a special
enrollee cannot be required to pay more
for coverage than a similarly situated
individual who enrolls in the same
coverage when first eligible. The length
of any preexisting condition exclusion
that may be applied to a special enrollee
cannot exceed the length of any
preexisting condition exclusion that is
applied to similarly situated individuals
who enroll when first eligible. For rules
prohibiting the application of a
preexisting condition exclusion to
certain newborns, adopted children, and
children placed for adoption, see
§146.111(b).

(3) The rules of this section are
illustrated by the following example:

Example. (i) Facts. Employer Y maintains
a group health plan that has an enrollment
period for late enrollees every November 1
through November 30 with coverage effective
the following January 1. On October 18,
Individual B loses coverage under another
group health plan and satisfies the
requirements of paragraphs (a)(2), (3), and (4)
of this section. B submits a completed
application for coverage on November 2.

(ii) Conclusion. In this Example, B is a
special enrollee. Therefore, even though B’s
request for enrollment coincides with an
open enrollment period, B’s coverage is
required to be made effective no later than
December 1 (rather than the plan’s January 1
effective date for late enrollees).

m 6. Revise § 146.119 to read as follows:

§146.119 HMO affiliation period as an
alternative to a preexisting condition
exclusion.

(a) In general. A group health plan
offering health insurance coverage
through an HMO, or an HMO that offers
health insurance coverage in connection
with a group health plan, may impose
an affiliation period only if each of the
following requirements is satisfied—

(1) No preexisting condition exclusion
is imposed with respect to any coverage
offered by the HMO in connection with
the particular group health plan.

(2) No premium is charged to a
participant or beneficiary for the
affiliation period.

(3) The affiliation period for the HMO
coverage is imposed consistent with the
requirements of § 146.121 (prohibiting
discrimination based on a health factor).

(4) The affiliation period does not
exceed 2 months (or 3 months in the
case of a late enrollee).

(5) The affiliation period begins on
the enrollment date, or in the case of a
late enrollee, the affiliation period
begins on the day that would be the first
day of coverage but for the affiliation
period.

(6) The affiliation period for
enrollment in the HMO under a plan
runs concurrently with any waiting
period.

(b) Examples. The rules of paragraph
(a) of this section are illustrated by the
following examples:

Example 1. (i) Facts. An employer
sponsors a group health plan. Benefits under
the plan are provided through an HMO,
which imposes a two-month affiliation
period. In order to be eligible under the plan,
employees must have worked for the
employer for six months. Individual A begins
working for the employer on February 1.

(ii) Conclusion. In this Example 1,
Individual A’s enrollment date is February 1
(see § 146.111(a)(2)), and both the waiting
period and the affiliation period begin on this
date and run concurrently. Therefore, the
affiliation period ends on March 31, the
waiting period ends on July 31, and A is
eligible to have coverage begin on August 1.

Example 2. (i) Facts. A group health plan
has two benefit package options, a fee-for-
service option and an HMO option. The
HMO imposes a 1-month affiliation period.
Individual B is enrolled in the fee-for-service
option for more than one month and then
decides to switch to the HMO option at open
season.

(ii) Conclusion. In this Example 2, the
HMO may not impose the affiliation period
with respect to B because any affiliation
period would have to begin on B’s
enrollment date in the plan rather than the
date that B enrolled in the HMO option.
Therefore, the affiliation period would have
expired before B switched to the HMO
option.

Example 3. (i) Facts. An employer sponsors
a group health plan that provides benefits
through an HMO. The plan imposes a two-
month affiliation period with respect to
salaried employees, but it does not impose an
affiliation period with respect to hourly
employees.

(ii) Conclusion. In this Example 3, the plan
may impose the affiliation period with
respect to salaried employees without
imposing any affiliation period with respect
to hourly employees (unless, under the
circumstances, treating salaried and hourly
employees differently does not comply with
the requirements of § 146.121).

(c) Alternatives to affiliation period.
An HMO may use alternative methods
in lieu of an affiliation period to address
adverse selection, as approved by the
State insurance commissioner or other
official designated to regulate HMOs.
However, an arrangement that is in the
nature of a preexisting condition
exclusion cannot be an alternative to an
affiliation period. Nothing in this part
requires a State to receive proposals for

or approve alternatives to affiliation
periods.

m 7. Add and reserve § 146.120 to read as
follows:

§146.120 Interaction with the Family and
Medical Leave Act [Reserved]

m 8. Revise § 146.125 to read as follows:

§146.125 Applicability dates.

Sections 146.111 through 146.119,
§146.143, and § 146.145 are applicable
for plan years beginning on or after July
1, 2005. Until the applicability date for
this regulation, plans and issuers are
required to continue to comply with the
corresponding sections of 45 CFR parts
144 and 146, contained in the 45 CFR,
parts 1 to 199, edition revised as of
October 1, 2004.

m 9. Revise § 146.143 to read as follows:

§146.143 Preemption; State flexibility;
construction.

(a) Continued applicability of State
law with respect to health insurance
issuers. Subject to paragraph (b) of this
section and except as provided in
paragraph (c) of this section, part A of
title XXVII of the PHS Act is not to be
construed to supersede any provision of
State law which establishes,
implements, or continues in effect any
standard or requirement solely relating
to health insurance issuers in
connection with group health insurance
coverage except to the extent that such
standard or requirement prevents the
application of a requirement of this part.

(b) Continued preemption with
respect to group health plans. Nothing
in part A of title XXVII of the PHS Act
affects or modifies the provisions of
section 514 of the Act with respect to
group health plans.

(c) Special rules—(1) In general.
Subject to paragraph (c)(2) of this
section, the provisions of part A of title
XXVII of the PHS Act relating to health
insurance coverage offered by a health
insurance issuer supersede any
provision of State law which
establishes, implements, or continues in
effect a standard or requirement
applicable to imposition of a preexisting
condition exclusion specifically
governed by section 2701 of the PHS
Act which differs from the standards or
requirements specified in section 2701
of the PHS Act.

(2) Exceptions. Only in relation to
health insurance coverage offered by a
health insurance issuer, the provisions
of this part do not supersede any
provision of State law to the extent that
such provision—

(i) Shortens the period of time from
the “6-month period” described in
section 2701(a)(1) of the PHS Act and
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§146.111(a)(1)(i) (for purposes of
identifying a preexisting condition);

(ii) Shortens the period of time from
the “12 months” and ““18 months”
described in section 2701(a)(2) of the
PHS Act and § 146.111(a)(1)(ii) (for
purposes of applying a preexisting
condition exclusion period);

(iii) Provides for a greater number of
days than the “63-day period” described
in sections 2701(c)(2)(A) and (d)(4)(A) of
the PHS Act and §§146.111(a)(1)(iii)
and 146.113 (for purposes of applying
the break in coverage rules);

(iv) Provides for a greater number of
days than the “30-day period” described
in sections 2701(b)(2) and (d)(1) of the
PHS Act and § 146.111(b) (for purposes
of the enrollment period and preexisting
condition exclusion periods for certain
newborns and children that are adopted
or placed for adoption);

(v) Prohibits the imposition of any
preexisting condition exclusion in cases
not described in section 2701(d) of the
PHS Act or expands the exceptions
described therein;

(vi) Requires special enrollment
periods in addition to those required
under section 2701(f) of the PHS Act; or

(vii) Reduces the maximum period
permitted in an affiliation period under
section 2701(g)(1)(B) of the PHS Act.

(d) Definitions—(1) State law. For
purposes of this section the term State
law includes all laws, decisions, rules,
regulations, or other State action having
the effect of law, of any State. A law of
the United States applicable only to the
District of Columbia is treated as a State
law rather than a law of the United
States.

(2) State. For purposes of this section
the term State includes a State (as
defined in § 144.103), any political
subdivisions of a State, or any agency or
instrumentality of either.

m 10. Revise § 146.145 to read as follows:

§146.145 Special rules relating to group
health plans.

(a) Group health plan—(1) Definition.
A group health plan means an employee
welfare benefit plan to the extent that
the plan provides medical care
(including items and services paid for as
medical care) to employees (including
both current and former employees) or
their dependents (as defined under the
terms of the plan) directly or through
insurance, reimbursement, or otherwise.

(2) Determination of number of plans.
[Reserved]

(b) General exception for certain small
group health plans. The requirements of
this part, other than § 146.130, do not
apply to any group health plan (and
group health insurance coverage) for
any plan year if, on the first day of the

plan year, the plan has fewer than two
participants who are current employees.

(c) Excepted benefits—(1) In general.
The requirements of subparts B and C of
this part do not apply to any group
health plan (or any group health
insurance coverage) in relation to its
provision of the benefits described in
paragraph (c)(2), (3), (4), or (5) of this
section (or any combination of these
benefits).

(2) Benefits excepted in all
circumstances. The following benefits
are excepted in all circumstances—

(i) Coverage only for accident
(including accidental death and
dismemberment);

(ii) Disability income coverage;

(iii) Liability insurance, including
general liability insurance and
automobile liability insurance;

(iv) Coverage issued as a supplement
to liability insurance;

(v) Workers’ compensation or similar
coverage;

(vi) Automobile medical payment
insurance;

(vii) Credit-only insurance (for
example, mortgage insurance); and

(viii) Coverage for on-site medical
clinics.

(3) Limited excepted benefits—(i) In
general. Limited-scope dental benefits,
limited-scope vision benefits, or long-
term care benefits are excepted if they
are provided under a separate policy,
certificate, or contract of insurance, or
are otherwise not an integral part of a
group health plan as described in
paragraph (c)(3)(ii) of this section. In
addition, benefits provided under a
health flexible spending arrangement
are excepted benefits if they satisfy the
requirements of paragraph (c)(3)(v) of
this section.

(ii) Not an integral part of a group
health plan. For purposes of this
paragraph (c)(3), benefits are not an
integral part of a group health plan
(whether the benefits are provided
through the same plan or a separate
plan) only if the following two
requirements are satisfied—

(A) Participants must have the right to
elect not to receive coverage for the
benefits; and

(B) If a participant elects to receive
coverage for the benefits, the participant
must pay an additional premium or
contribution for that coverage.

(iii) Limited scope—(A) Dental
benefits. Limited scope dental benefits
are benefits substantially all of which
are for treatment of the mouth
(including any organ or structure within
the mouth).

(B) Vision benefits. Limited scope
vision benefits are benefits substantially
all of which are for treatment of the eye.

(iv) Long-term care. Long-term care
benefits are benefits that are either—

(A) Subject to State long-term care
insurance laws;

(B) For qualified long-term care
services, as defined in section
7702B(c)(1) of the Internal Revenue
Code, or provided under a qualified
long-term care insurance contract, as
defined in section 7702B(b) of the
Internal Revenue Code; or

(C) Based on cognitive impairment or
a loss of functional capacity that is
expected to be chronic.

(v) Health flexible spending
arrangements. Benefits provided under
a health flexible spending arrangement
(as defined in section 106(c)(2) of the
Internal Revenue Code) are excepted for
a class of participants only if they
satisfy the following two requirements—

(A) Other group health plan coverage,
not limited to excepted benefits, is made
available for the year to the class of
participants by reason of their
employment; and

(B) The arrangement is structured so
that the maximum benefit payable to
any participant in the class for a year
cannot exceed two times the
participant’s salary reduction election
under the arrangement for the year (or,
if greater, cannot exceed $500 plus the
amount of the participant’s salary
reduction election). For this purpose,
any amount that an employee can elect
to receive as taxable income but elects
to apply to the health flexible spending
arrangement is considered a salary
reduction election (regardless of
whether the amount is characterized as
salary or as a credit under the
arrangement).

(4) Noncoordinated benefits—I(i)
Excepted benefits that are not
coordinated. Coverage for only a
specified disease or illness (for example,
cancer-only policies) or hospital
indemnity or other fixed indemnity
insurance is excepted only if it meets
each of the conditions specified in
paragraph (c)(4)(ii) of this section. To be
hospital indemnity or other fixed
indemnity insurance, the insurance
must pay a fixed dollar amount per day
(or per other period) of hospitalization
or illness (for example, $100/day)
regardless of the amount of expenses
incurred.

(ii) Conditions. Benefits are described
in paragraph (c)(4)(i) of this section only
if—

(A) The benefits are provided under a
separate policy, certificate, or contract
of insurance;

(B) There is no coordination between
the provision of the benefits and an
exclusion of benefits under any group
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health plan maintained by the same
plan sponsor; and

(C) The benefits are paid with respect
to an event without regard to whether
benefits are provided with respect to the
event under any group health plan
maintained by the same plan sponsor.

(iii) Example. The rules of this
paragraph (c)(4) are illustrated by the
following example:

Example. (i) Facts. An employer sponsors
a group health plan that provides coverage
through an insurance policy. The policy
provides benefits only for hospital stays at a
fixed percentage of hospital expenses up to
a maximum of $100 a day.

(ii) Conclusion. In this Example, even
though the benefits under the policy satisfy
the conditions in paragraph (c)(4)(ii) of this
section, because the policy pays a percentage
of expenses incurred rather than a fixed
dollar amount, the benefits under the policy
are not excepted benefits under this
paragraph (c)(4). This is the result even if, in
practice, the policy pays the maximum of
$100 for every day of hospitalization.

(5) Supplemental benefits. (i) The
following benefits are excepted only if
they are provided under a separate
policy, certificate, or contract of
insurance—

(A) Medicare supplemental health
insurance (as defined under section
1882(g)(1) of the Social Security Act;
also known as Medigap or MedSupp
insurance);

(B) Coverage supplemental to the
coverage provided under Chapter 55,
Title 10 of the United States Code (also
known as TRICARE supplemental
programs); and

(C) Similar supplemental coverage
provided to coverage under a group
health plan. To be similar supplemental
coverage, the coverage must be
specifically designed to fill gaps in

primary coverage, such as coinsurance
or deductibles. Similar supplemental
coverage does not include coverage that
becomes secondary or supplemental
only under a coordination-of-benefits
provision.

(ii) The rules of this paragraph (c)(5)
are illustrated by the following example:

Example. (i) Facts. An employer sponsors
a group health plan that provides coverage
for both active employees and retirees. The
coverage for retirees supplements benefits
provided by Medicare, but does not meet the
requirements for a supplemental policy
under section 1882(g)(1) of the Social
Security Act.

(ii) Conclusion. In this Example, the
coverage provided to retirees does not meet
the definition of supplemental excepted
benefits under this paragraph (c)(5) because
the coverage is not Medicare supplemental
insurance as defined under section 1882(g)(1)
of the Social Security Act, is not a TRICARE
supplemental program, and is not
supplemental to coverage provided under a
group health plan.

(d) Treatment of partnerships. For
purposes of this part:

(1) Treatment as a group health plan.
Any plan, fund, or program that would
not be (but for this paragraph (d)) an
employee welfare benefit plan and that
is established or maintained by a
partnership, to the extent that the plan,
fund, or program provides medical care
(including items and services paid for as
medical care) to present or former
partners in the partnership or to their
dependents (as defined under the terms
of the plan, fund, or program), directly
or through insurance, reimbursement, or
otherwise, is treated (subject to
paragraph (d)(2) of this section) as an
employee welfare benefit plan that is a
group health plan.

(2) Employment relationship. In the
case of a group health plan, the term
employer also includes the partnership
in relation to any bona fide partner. In
addition, the term employee also
includes any bona fide partner. Whether
or not an individual is a bona fide
partner is determined based on all the
relevant facts and circumstances,
including whether the individual
performs services on behalf of the
partnership.

(3) Participants of group health plans.
In the case of a group health plan, the
term participant also includes any
individual described in paragraph
(d)(3)(i) or (ii) of this section if the
individual is, or may become, eligible to
receive a benefit under the plan or the
individual’s beneficiaries may be
eligible to receive any such benefit.

(i) In connection with a group health
plan maintained by a partnership, the
individual is a partner in relation to the
partnership.

(ii) In connection with a group health
plan maintained by a self-employed
individual (under which one or more
employees are participants), the
individual is the self-employed
individual.

(e) Determining the average number of
employees. [Reserved]

Dated: November 24, 2004.
Mark B. McClellan,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: December 2, 2004.
Tommy G. Thompson,

Secretary, Department of Health and Human
Services.
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