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How the COBRA Period  
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One thing did not change amid the changes 
to COBRA resulting from the American 
Recovery and Reinvestment Act of 2009 
(ARRA): The maximum COBRA coverage 
period of 18 months is not affected by the 
subsidy or the extended election right. How-
ever, the 18-month period can be affected by 
an individual’s receipt of the Health Cover-
age Tax Credit (HCTC), as well as other 
events.

A COBRA basic is that termination of 
employment and reduction of hours are 
18-month qualifying events. This pe-
riod can be extended in the following 
circumstances:

•	 Receipt of the HCTC in 2009 and 2010

•	 A secondary event

•	 A disability extension 

•	 Medicare entitlement before the initial 
qualifying event 

The ARRA HCTC Rule
The HCTC is a creation of the Trade Act 

of 2002. Initially, it provided eligible individ-
uals with a refundable 65-percent tax credit 
that can be used to purchase health insurance, 
including COBRA. Generally, an eligible 
individual is one who is receiving trade ad-
justment assistance (TAA), alternative TAA 
(ATAA) or a pension payment by the Pension 
Benefit Guaranty Corporation (PBGC). From 
May 1, 2009, to Dec. 31, 2010, the HCTC is 
increased to 80 percent as a result of ARRA.

In addition, under ARRA TAA and ATAA re-
cipients can now continue their COBRA cover-
age for as long as they remain TAA-eligible, but 
no later than Dec. 31, 2010. Also, PBGC recipi-
ents now have a COBRA benefit that extends 
for their lifetime or Dec. 31, 2010, whichever 
occurs first. Qualified family members of PBGC 
recipients can have COBRA for an additional 
24 months after the recipient’s death, but again 
no later than Dec. 31, 2010. 

On a side note, anyone who elects to re-
ceive the 65-percent subsidy under ARRA is 
not eligible to receive the HCTC as well. In 
other words, you cannot receive both types of 
premium reductions.

Secondary Events
A second qualifying event occurring 

in the initial 18-month period adds another 
18 months to COBRA. This secondary event 
must be one of these events:

•	 Death of the covered employee

•	 Divorce or legal separation from the 
covered employee

•	 A dependent child ceasing to be a 
dependent

•	 The covered employee’s Medicare en-
titlement (in rare cases)

To clarify, employment termination that 
follows a reduction of hours does not extend 
COBRA to 36 months. Recall that Medicare 
entitlement requires both eligibility and en-
rollment in Medicare. 

This extension is not available to covered 
employee/qualified beneficiaries, but only to 
qualified beneficiaries who were covered de-
pendents or covered spouses. Covered depen-
dents include any child born to or adopted by 
the covered employee through HIPAA spe-
cial enrollment during the COBRA period. 
If the plan has previously informed qualified 
beneficiaries about the obligation to notify 
the plan (for example, via the COBRA gen-
eral notice), then qualified beneficiaries have 
60 days in which to notify the plan of the 
secondary event. If the employer has not pro-
vided its notice procedures, the 60-day clock 
does not begin to tick until it does. Consider 
this scenario:

A former employee currently on COBRA 
calls human resources and says: “Let me tell 
you about my second marriage. I want to add 

See COBRA  Period, p. 12
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my spouse during open enrollment.” The HR representa-
tive replies: “Before you do, please tell me about your 
first divorce.”

The central COBRA issue is whether the employer 
was notified on a timely basis of the secondary event. 
If timely notification did not occur, then the divorced 
spouse will not be eligible for an additional 18 months 
of coverage.

The secondary event must be one that would have 
caused a loss of coverage if it had been an original quali-
fying event. Therefore, a covered employee’s Medicare 
entitlement typically will not constitute a secondary 
event because the Medicare Secondary Payer rules 
prohibit most plans from taking into account a person’s 
Medicare status when determining plan eligibility. IRS 
Revenue Ruling 2004-22 (see ¶1810 of the Guide) pro-
vides excellent guidance on this point. Also, many plans 
do not terminate coverage for the spouse of an active 
employee when there is only a legal separation. If so, 
a later legal separation during COBRA would not be a 
secondary event. 

Disability Extensions
The 18-month period can be extended to 29 months if 

these requirements are met:

•	 The original qualifying event was employment ter-
mination or reduction of hours.

•	 A qualified beneficiary must have been disabled, 
according to the Social Security Administration 
(SSA), at any point up to the 60th day of COBRA 
coverage

•	 That qualified beneficiary must notify the plan ad-
ministrator of the disability determination within 
60 days after the latest of: (a) the determination 
date; (b) the qualifying event date; (c) the loss of 
coverage date; or (d) the date that the qualified 
beneficiary is informed of the duty to notify.

•	 The qualified beneficiary must notify the plan ad-
ministrator of the determination before the end of 
the 18-month period. 

During the disability extension period, the COBRA 
premium increases to 150 percent. All qualified benefi-
ciaries may receive the extension, even if the disabled 
individual does not actually elect COBRA. The dis-
ability does not need to be for the covered ex-employee; 
it could be for any qualified beneficiary and could, in 

theory, be for a disability that predates the original quali-
fying event.

In some cases, the SSA may deem the qualified ben-
eficiary to be no longer disabled. When that happens, the 
qualified beneficiary must notify the plan administrator 
within 30 days after the date of that determination. The 
result is that extended COBRA coverage ends on the lat-
er of the first day of the month that is more than 30 days 
after the determination or the initial 18-month period.

What if a qualified beneficiary is approved for the 
disability extension but later has a secondary event (for 
example, a dependent child losing eligibility)? In that 
case, the non-employee qualified beneficiaries who are 
affected by the secondary event get the better of the 
two deals: 102 percent for 36 months, rather than  
150 percent for 29 months.

Pre-event Medicare Entitlement
It is not unheard of that some employees will con-

tinue to work past age 65, elect Medicare and continue 
employer-sponsored coverage until they retire. When the 
original qualifying event of employment termination or 
reduction of hours occurs within 18 months of the Medi-
care entitlement date, all non-employee qualified benefi-
ciaries have 36 months of coverage, measured from the 
Medicare entitlement date. As with secondary events, 
this extension is available to HIPAA special enrollees by 
birth or adoption. 

Timing is everything:

1)	If the time between the Medicare entitlement date 
and qualifying event date is greater than 18 months, 
all qualified beneficiaries merely receive 18 months. 

2)	If the qualifying event date and Medicare entitle-
ment date are the same date, again all qualified 
beneficiaries merely receive 18 months. 

3)	If the Medicare entitlement date occurs after the 
qualifying event date and COBRA election date, 
Medicare entitlement will serve as a terminating 
event for the COBRA of the Medicare-entitled 
qualifying beneficiary. COBRA for all other quali-
fied beneficiaries may continue.

Practical Implications
Although technically not an extension of COBRA, 

some qualified beneficiaries can qualify for more than 
18 months of continuation coverage if they live in a 
state that allows for post-COBRA state continuation for 
health insurance. Examples of such states are California 
and Texas.

COBRA Period (continued from p. 11)

See COBRA Period, p. 13
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COBRA Period (continued from p. 12)

It is important for employers and COBRA administra-
tors to understand how and when the initial 18-month 
period can increase. ARRA has provided an additional 
extension reason. One should also understand that the 
coverage period can be shortened by any of the standard 
terminating events (for example, failure to make a pay-
ment on a timely basis, or an employer ceasing to pro-
vide any group health plan coverage).

In most cases, the extension will be preceded by time-
ly notice from the qualified beneficiary. It could be notice 
of a Social Security disability determination or a divorce. 
However, it is incumbent on employers to inform all 
qualified beneficiaries of the required notice procedures. 
Otherwise, the notice time frame can be delayed, and an 
employer might have to accept latent qualified benefi-
ciary notices that would otherwise be denied because of 
their lateness. Thus, the COBRA general notice, which 
should contain these all-important notice procedures, be-
comes an important document for enforcing time frames 
relating to extensions of COBRA coverage. See Status Clouds Case, p. 14

Plan Administrator Status Clouds COBRA Notice Case
Under ERISA, the official plan administrator is respon-

sible for many fiduciary functions related to administra-
tion. Specifically insofar as COBRA is concerned, the 
plan administrator is responsible for providing COBRA 
notices to qualified beneficiaries in a timely manner. 
Otherwise, it faces the prospect of notice penalties being 
imposed in any litigation. Therefore, it is important for 
the documents to identify the plan administrator properly 
and for individuals named as plan administrators to under-
stand their responsibilities.

Although a COBRA election notice was found to 
have been provided late, a court struggled with identify-
ing who was the official “plan administrator” subject to 
COBRA notice penalties. In the view of a federal district 
court in Kentucky, the fact that the employer was listed 
as the plan administrator in the plan documents did not 
mean that it actually functioned as one for COBRA pur-
poses. Rather, the group health insurer, which sent out 
the COBRA notices, could have been the one acting as 
the plan administrator regarding COBRA notification. 
The case is Jennings v. D.F. Crane Const. Corp., 2009 
WL 981837 (W.D. Ky., April 13, 2009).

Facts of the Case
D.F. Crane Construction Corp. had a group health 

plan insured by MedBen under which an eligible em-
ployee meant “a person employed full-time, at least  

30 hours or more per week at his or her employer’s 
regular place of business or at some other place to which 
his or her employer requires such person to travel.” 
Furthermore, the policy provided that coverage would 
terminate “on the end of the day before the date” on 
which the eligible employee no longer met the eligibility 
requirements.

Halbert Jennings began working at Crane in July 
2003. He worked less than the required 30 hours in five 
of the remaining weeks of 2003, and in 16 weeks dur-
ing 2004. On Jan. 11, 2005, after four weeks of work-
ing less than 30 hours, Jennings was laid off by Crane. 
During this time Crane continued to pay his premiums, 
thus maintaining Jennings’ health coverage. Jennings 
returned to work the week of March 27, 2005, and then 
worked an additional seven weeks, during only two of 
which did his hours reach 30. During the entire time, 
Jennings received health coverage and at no time was 
notified by Crane or MedBen that he was ineligible for 
coverage. 

On May 13, 2005, Jennings asked whether he was 
needed for work during the upcoming weekend. The day 
after being told that he was not needed, he was hospital-
ized for an elective medical procedure and was unable 
to work throughout May and June. During this period, 
MedBen paid about $46,000 in medical claims. 

On July 1, 2005, Jennings advised Crane that he 
would be able to return to work soon. However, Crane 
stated that his services were no longer needed. Conse-
quently, on July 11, Jennings found other employment 
and secured health coverage with that employer. At this 
point, MedBen had paid all the medical bills and  
Jennings had no reason to believe that his coverage or 
the liability for those expenses was in question.

On July 26, 2005, Crane wrote a letter to MedBen ad-
vising it that Jennings health coverage should be termi-
nated retroactive to May 11, 2005. The letter stated that 
Jennings was “terminated” as of that date. On or about 
July 29, 2005, MedBen sought and received reimburse-
ment from various health care providers for the amounts 
it previously paid for Jennings’ care.

On Aug. 8, 2005, MedBen advised Jennings that his 
coverage ended as of May 11, 2005, “due to [his] Ter-
mination.” He was advised that he could elect COBRA 
coverage to extend his insurance from May 11 through 
Nov. 11. (COBRA provides that a termination or  
reduction in hours of employment is a qualifying event 




