A Day Late or a Dollar Short

By Constance L. Gilchrest

Most individuals have experienced what it
is like to be a day late or a dollar short. Typi-
cally, when it comes to COBRA time frames,
a day late or a dollar short indicates the end of
COBRA coverage or the failure of COBRA
coverage to start.

This is not always the case, however.
Three primary exceptions to this rule exist:

* Insignificant premium underpayments

» Physical or mental incapacitation (a.k.a
incapacity)

* The weekend/holiday rule

Insignificant Premium Underpayments
This situation often occurs at the start

of the COBRA determination period when
insurance premiums typically increase. The
premium payment will cross in the mail with
the plan’s notice (or invoice) of the premium
increase. The IRS’ 2001 final COBRA regu-
lations made it clear that “a shortfall is not
significant if it is no greater than the lesser of
$50 or 10 percent of the required amount.”

The IRS became aware of situations where
a qualified beneficiary was terminated from
COBRA for sending payments that did not
quite total his or her full monthly premium.
On certain occasions, the IRS considered
the difference between the amounts owed
versus paid to be an “insignificant” amount.
COBRA mandates that before a plan can ter-
minate coverage due to an insignificant un-
derpayment, the plan must provide a notice
to the qualified beneficiary. The notice must
inform the qualified beneficiary of the under-
payment amount and the fact that coverage
will terminate if the payment’s balance is not
received. The plan must allow the qualified
beneficiary at least 30 days from the notice
date to make the correct payment.

Alternatively, a plan may accept the insig-
nificant premium underpayment as payment
in full. This is not generally recommended
because it sets a precedent for that qualified
beneficiary and others, and the employer will
be stuck with making up the difference.

Physical or Mental Incapacitation

There are times that employers or insurers
may extend a premium payment grace period
and/or election period due to the qualified
beneficiary becoming incapacitated. Even
though neither the COBRA statute nor its
regulations addresses tolling a grace period
due to incapacitation, many courts have ruled
this way.

The primary case on incapacitation is
Sirkin v. Phillips Colleges, Inc. The court ex-
tended the COBRA premium payment period
due to Sirkin being incapacitated, resulting
in cerebral atrophy and memory impairment.
Sirkin’s legal guardian sent a check to Phil-
lips to bring the coverage up to date. Phillips
refused to accept the payment and the guard-
ian filed suit on Sirkin’s behalf. The court
stated:

Where an insured misses a premium deadline
under COBRA due to the insured’s incapac-
ity to know of or meet her obligation, the
deadline for that premium payment is tolled
for a reasonable time until the insured or her
legally appointed guardian is able to cure the
deficiency.

The judge ordered Phillips to accept the
premium payment and reinstate Sirkin’s
COBRA coverage back to the loss of cover-
age date.

Incapacitation can occur in a variety of
contexts. It can involve hospitalization or
a inpatient psychiatric care. It can involve
situations where a qualified beneficiary dies
and an executor to the estate needs to be ap-
pointed. However, mere illness or sickness
will not typically justify a deadline extension
due to incapacitation.

A recent court case is instructive on in-
capacitation: Manthos v. Jefferson Parish
Library.

During a grace period for timely pay-
ment, Manthos experienced a head injury
and was found to have a mental impairment
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and therefore deemed incapacitated. After submitting
a doctor’s note, Manthos was notified by Jefterson that
both the law and their policy prohibited late premium
payments.

Manthos argued that mental impairment was an inca-
pacity that justified tolling his monthly premium grace
period. The court found that this was a fact issue and
denied the employer’s motion for judgment.

The Weekend/Holiday Rule

This rule is based on Rule 6(a) of the Federal Rules
of Civil Procedure. It pertains to when an affected period
ends on a Saturday, Sunday or legal holiday and the ne-
cessity to carry over that period to the next business day.

This rule was cited in Andre v. Salem Technical Ser-
vices and Stepan Co. Andre elected COBRA coverage
through his former employer, Stepan, and paid for cover-
age through the end of January 1991. He did not pay for
February’s coverage period. From Feb. 17 to Feb. 24,
Andre took a week-long bereavement leave to attend his
mother’s funeral. On Feb. 26, he suffered a heart attack
and was hospitalized for six days.
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At the time of his hospitalization, he believed he
was covered under his new employer, Salem’s plan. On
March 4, 1991, Andre found out that since he did not
complete a form that had been mailed to him, he never
became covered.

Andre contacted Stepan that same day to see if his
COBRA coverage could be reinstated. He was told they
would look into the matter and call him back. Andre
never received a return call, so on March 12, he sent a
check for the premium to Stepan. On March 22, Stepan
returned the check to Andre and refused to re-enroll him
on the plan. Andre filed suit.

During the court case, the judge ruled Andre’s inquiry
on March 4 was timely enough to allow his reinstatement
of COBRA coverage. The court found that since Andre
called Stepan on March 4, it was reasonable to assume he
would have tendered a check the same day, had Stepan
informed him that he could have done so. The question
for the court then became whether the March 4 payment
would have been timely enough to allow Andre’s rein-
statement of COBRA.

The grace period for Andre’s coverage normally
would have ended on Saturday, March 2 (30 days from
the beginning of the coverage period and in this case,
the due date). Invoking Rule 6(a) of the Federal Rules of
Civil Procedure, the court ruled that payment on Mon-
day, March 4 would have been timely and ordered Ste-
pan to reinstate the coverage for Andre.

As a standard method of doing business, plans should
consider how to treat grace period and election period
end dates when they fall on a weekend or holiday. While
this rule is not found in the COBRA law or regulations,
it is consistent with the COBRA mailbox rule, which
states that elections and payment are effective on the
date that they are sent (that is, postmarked).

To prove when the COBRA notice is sent, it is impor-
tant to mail the notice via the U.S. Postal Service, using
first class mail with a certificate of mailing. This method
proves that an actual notice was sent on a certain date to
certain individuals and could avoid time in court where
a qualified beneficiary claims they never received the
notice.

In summary, coming up short on premium payments
or proper time frames is not necessarily the end of the
COBRA game for qualified beneficiaries. An employer
that does not consider the exceptions to the rules could
spend time in court and possibly be imposed fines and
penalties. A penny for your thoughts will not hold up in
the court of law. i

Disability bias claims up 10%. Find out how to protect yourself at www.thompson.com/disability

10 April 2010 | Mandated Health Benefits — The COBRA Guide

rs
11 thompson.com





