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Several questions have arisen recently on ad-
ministering COBRA in divorce and other marital coverage situations.
In part this has been a byproduct of group health plan administrators
trying to clean up their eligibility rolls as they comply with health
care reform. Many plans have conducted dependent audits to make

See Divorce, p. 2

COBRA & HIPAA Are Not
Necessarily Like PB&J

By Juli Hanshaw

Juli Hanshaw has more than 14 years of
experience with COBRA and works directly
for the president of Infinisource, Inc., which
provides payroll, COBRA, flexible benefits and
other administrative services to more than
17,000 employers nationwide.

COBRA and HIPAA: Some may think of
them as peanut butter and jelly, always a com-
bination sandwich. But when it comes to com-

bining the two for sending notices, they do not necessarily have to be
a package deal.

COBRA is an employer law where two major notice requirements
— the election notice and termination notice — occur when coverage
ends, either as an active employee or when COBRA coverage ceases
(before expiration).

See COBRA & HIPAA, p. 6
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Divorce (continued from p. 1)

sure that only those individuals who are really entitled to
coverage are actually covered. The following scenarios
are actual cases that health plan administrators have
encountered.

Spousal Coverage Changes

Before addressing divorce cases, consider the plan
administrator that found out about spouses who were
obtaining coverage under the plan that they were not en-
titled to. Here’s the scenario:

A group health plan subject to COBRA provides spousal
coverage. However, only spouses who do not have group
health coverage elsewhere are allowed to obtain coverage
under the employer’s group health plan. Employees must
certify their spouses have no other coverage and must
inform the plan administrator if that status changes. An
employee complies with the rule and provides notice to
the plan administrator that a formerly covered spouse is
now no longer eligible because she has coverage through
her employer.

The group health plan is going to drop the spouse
from coverage. But is it a COBRA qualifying event? No,
and here’s why.

Under COBRA rules, a qualifying event occurs when
one of the listed events causes a loss of group health
plan coverage. Regarding covered spouses, a loss of
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coverage must be triggered by one of the events such as:
a termination or reduction of hours of employment, the
employee’s death, a divorce or legal separation from the
covered employee or the employee’s Medicare entitle-
ment. Loss of eligibility for the coverage on its own does
not trigger a COBRA coverage obligation.

Interestingly, a loss of dependent child status under
the group health plan does trigger a COBRA coverage
obligation as a qualifying event. However, loss of spou-
sal status does not.

Could a plan go beyond COBRA and voluntarily of-
fer COBRA-like coverage under circumstances where
COBRA is not required? Generally, yes. Plans can
always be more generous than what COBRA requires
if they are amended to so provide. However, doing so
can create some additional costs for the health plan. In
this regard, note that the fact that the affected individu-
als would be required to pay the full COBRA cost of
coverage does not necessarily mean that the plan will
recoup its true costs. Often, those paying the full cost
of coverage expect to have expenses in excess of the
premium cost. The plan would be on the hook for those
expenses.

So before just offering COBRA-like coverage where
it is not required, check the plan —is that coverage al-
lowed? If so, make sure as a design matter that this type
of coverage and expense is something desirable.

Divorce and COBRA Coverage

Consider the case of an employee who continues to
cover his ex-spouse under a group health plan (other-
wise subject to COBRA) after a divorce. This occurred
because the divorce order required the employee to pro-
vide coverage for the ex-spouse. Although the employee
could have reported the divorce to the group health plan
as a qualifying event within 60 days of the divorce, he
failed to do so. This is probably because the employee
figured that it was cheaper to cover the ex-spouse by
paying a spousal premium instead of the full COBRA
premium. In any case, after the ex-spouse had been cov-
ered for six months incorrectly, the employee terminated
employment and questions arose as to the ex-spouse’s
status.

Due to the termination of employment, the employee
clearly had COBRA rights. However, what about the
ex-spouse who was then covered? The qualifying event
(divorce) occurred six months earlier. Ordinarily, that
would have entitled the ex-spouse to up to 36 months
of coverage. However, there was no proper and timely
notice of the divorce to the plan administrator. Thus, the
following questions arose: Does the ex-spouse get any

See Divorce, p. 3
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Divorce (continued from p. 2)

COBRA rights on account of the employee’s termination
of employment? Does the fact that the ex-spouse lost
coverage before the end of 36 months from the date of
divorce mean that the ex-spouse now gets to finish out
her COBRA coverage?

The bottom line is that the ex-spouse is probably
out of luck going forward and could lose her coverage
retroactively to the date of the divorce as well. Here’s
why.

Upon the employee’s termination of employment,
the loss of group health coverage would be a qualifying
event entitling the employee, and any covered spouse or
dependent children, to up to 18 months of COBRA cov-
erage. At the time of the termination of employment, the
ex-spouse was not a “spouse” for federal law purposes.
The fact that the employee misrepresented her status as a
spouse in order to obtain coverage post-divorce does not
make her a spouse for this purpose. Therefore, the termi-
nation of employment should not give the ex-spouse any
COBRA coverage rights.

What about the fact that the divorce occurred?
Doesn’t that entitle the ex-spouse to any COBRA cov-
erage rights for up to 36 months from the date of di-
vorce, as it would ordinarily? But to become entitled to
that coverage, the qualified beneficiary (or someone act-
ing on his or her behalf, like the employee) must notify
the plan administrator of the divorce within 60 days.
Under the plan terms in question, the divorce caused
an immediate loss of coverage as of the divorce date.
Therefore, the qualified beneficiary had to tell the plan
administrator about that divorce within 60 days. (See
sidebar on p. 4.)

In the particular case in question,
no notice of the divorce was provided
to the group health plan administrator.
This means that the ex-spouse was not
entitled to any COBRA coverage at all
on account of the divorce. The cover-
age provided to the ex-spouse for six
months after the divorce was not appro-
priately provided and the plan should be
able to terminate that coverage.

The Role of Health Reform

What about terminating the cover-
age retroactively? Doesn’t the new
health care reform law prohibit rescis-
sions of group health plan coverage?

TerrY Humo, Esa.
Missoula, Mont.

Generally, as a part of health care
reform, the Patient Protection and
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Affordable Care Act (known simply as the “Affordable
Care Act”) enacted a rule that prohibits group health
plans from rescinding group health plan coverage. Under
the “no rescission” rule, a group health plan may not
rescind an individual’s coverage (that is, terminate that
coverage retroactively) except in the case of fraud or the
individual’s intentional representation of a material fact,
as prohibited by the plan terms.

In addition, a group health plan must provide at least
30 days’ advance written notice to each individual who
would be affected before any coverage may be rescinded
(due to fraud or an intentional misrepresentation of ma-
terial fact). Separately, a group health plan may cancel
coverage, even retroactively, if the termination of cover-
age is due to a failure to pay required premiums or con-
tributions toward the cost of coverage on a timely basis.

In interpreting this no-rescission rule, however, the
federal agencies have provided the following guidance:

If a plan does not cover ex-spouses (subject to the COBRA
continuation coverage provisions) and the plan is not noti-
fied of a divorce and the full COBRA premium is not paid
by the employee or ex-spouse for coverage, the Depart-
ments do not consider a plan’s termination of coverage
retroactive to the divorce to be a rescission of coverage. (Of
course, in such situations COBRA may require coverage to
be offered for up to 36 months if the COBRA applicable
premium is paid by the qualified beneficiary.)

Given this guidance, it should be permissible to ret-
roactively terminate coverage on account of a divorce if
no proper notice of the divorce was provided to the plan
administrator.

See Divorce, p. 4
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Divorce (continued from p. 3)

A Few Important Tips

Before retroactively terminating coverage due to a di-
vorce, plan administrators should be sure to review their
administrative practices for the following key issues.

1. Does the Plan Administrator Provide a General
Notice of COBRA Rights When Employees and
Spouses First Become Covered by a Group Health
Plan?

Under COBRA, a general COBRA notice must be
provided to employees and spouses when they first
become covered by a group health plan. This general
notice is provided at the time of the initial coverage in
order to inform the employee and spouse of their rights
if a future qualifying event (like a divorce) occurs. In
particular, that general notice will explain to the spouse
that if a divorce occurs, notice of the event needs to be
provided to the plan administrator within 60 days of the
divorce in order to take advantage of COBRA rights due
to the divorce.

If a plan administrator fails to provide the general
notice to a covered spouse in a timely manner, and a di-
vorce later occurs, the divorced spouse may not know to
give the COBRA notice within 60 days of the divorce.
If the notice is not provided on time, the plan adminis-
trator might then argue that no COBRA coverage needs
to be provided because the spouse did not provide no-
tice of the qualifying event within 60 days. However,
the divorced spouse may respond to that defense by

Providing Notice of a Divorce

How are qualified beneficiaries supposed to notify plan
administrators of divorce? Is there a form to do so? Is
there a specific person/committee to notify?

COBRA notice regulations from the U.S. Department
of Labor allow group health plans to impose reasonable
notification procedures as a condition to proper COBRA
notification. So a group health plan could require that
notice be provided on a particular form or to a particu-
lar department in the human resources area.

However, for these procedures to be enforceable, they
have to be communicated to qualified beneficiaries. In
particular, the COBRA general notice that is provided
when employees and covered spouses first become
covered by a group health plan is a proper place to pro-
vide those instructions. it

arguing that he or she did not know of the requirement
to provide notice within that time. After all, the general
COBRA notice, which informs the spouse of that notice
obligation, had not been given to the spouse when he or
she became covered by the group health plan in the first
place.

There is a fundamental principle underlying the
COBRA notification rules: It is generally not permis-
sible to penalize a qualified beneficiary for failing to
have acted within a particular time if the plan admin-
istrator never informed him or her of the period within
which to act. Therefore, if a plan administrator never
provided the initial COBRA general notice, it will be
difficult to claim at some future date that the divorced
spouse failed to notify the plan administrator on time
of a COBRA qualifying event.

As is often true in these situations, the question of
whether a plan administrator would prevail in a given
situation is not the key issue. Rather, the important point
is to realize that the controversy and potential litigation
generated by the failure to provide the initial general
notice is not worth the effort when it can be entirely
avoided by simply providing the notice on time.

See Divorce, p. 5
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Divorce (continued from p. 4)

2. Are You (the Plan Administrator) Sure That Neither
the Employee nor the Qualified Beneficiary Provided
Notice of the Divorce Within 60 Days?

Suppose the plan administrator otherwise knows of
a divorce within the COBRA 60-day notice period. For
example, the plan administrator may have learned this
information when an employee changed his or her W-2
withholding or submitted a qualified domestic rela-
tions order regarding a qualified pension or 401 (k) plan.
Does that knowledge of the divorce mean that the plan
administrator has to send a COBRA notice? Or can the
plan administrator avoid giving COBRA notices until a
formal notice of the divorce arrives from the qualified
beneficiary?

In one reported decision, Ludwig v. Carpenters
Health & Welfare Fund of Philadelphia and Vicinity, see
11900, an employer/plan administrator’s awareness of a
“pending divorce” did not negate a qualified beneficia-
ry’s need to provide notice of the actual qualifying event
when the divorce was finalized, and the ex-spouse’s
failure to do so on a timely basis negated her COBRA
rights. However, that case involved knowledge of di-
vorce proceedings and not whether the actual divorce
occurred.

Generally, it may make sense for plan administrators
to act on specific information informing them of a di-
vorce and actually provide appropriate COBRA notices.
Of course, this assumes that the plan administrator has
notice of an actual divorce, not just divorce proceedings.
(Even if the administrator knows of divorce proceedings,
it is a good idea to keep an eye on the situation to find
out when the actual divorce occurs.) There are two key
reasons for this advice:

1) Under ERISA, the plan administrator owes a
fiduciary duty to ensure that participants and
beneficiaries (including qualified beneficiaries)
are provided with all the appropriate informa-
tion about plan benefits. When the plan adminis-
trator is aware of a COBRA qualifying event and
fails to give an appropriate COBRA notice, a court
may not look favorably upon the plan administra-
tor asserting a defense that the qualified beneficiary
did not inform the plan administrator of something
it already knew.

2) Under COBRA, if the qualifying event notice
is provided, the qualified beneficiary would
have 60 days to elect COBRA coverage or lose

his or her right to elect the coverage. If the plan
administrator waits for the qualified beneficiary to
notify the plan of the event, he or she could wait
up to 60 days and then get another 60 days for the
COBRA election. This is a full 120 days of an “ad-
verse selection” window of opportunity where the
individual could wait to see if the COBRA election
makes sense based on actual claims incurred. By
starting the “clock” running on the COBRA notice
timeline, the plan administrator may reduce the
plan’s exposure to any adverse selection risk due to
an extended election.

In addition to this general operational advice, plan
administrators also should establish proper notice pro-
cedures for how qualified beneficiaries are to notify plan
administrators of a divorce. As indicated in the sidebar
on p. 4, these procedures can help mitigate the extent to
which individuals claim that inadvertent notice of the
divorce to the plan administrator triggers actual COBRA
notification obligations.

These administrative issues illustrate how important
it is to make sure that plan administrators consider how
they administer divorce situations under COBRA. With
a few proper basic steps, plan administrators can ef-
fectively manage the potential liability issues that arise
when divorce is an issue. i
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COBRA & HIPAA (continued from p. 1)

HIPAA is a federal @ that protects the rights of in-
dividuals who lose their group health coverage. HIPAA
requires group health plans and health insurance issuers
to furnish certificates of creditable coverage to individu-
als who lose coverage under a group health plan. Both
the plan and the health insurer have the obligation to
furnish these certificates when coverage ends, but only
one is required to send the notice. If the health insurer is
not providing the notices, then the requirement falls back
onto the employer to make sure it is provided.

Let’s cut diagonally into each sandwich and see what
ingredients make up each one. With COBRA, the elec-
tion notice must be mailed when a covered employee ex-
periences a qualifying event. This notice must be sent no
more than 44 days following the event (30 days to notify
the plan administrator and 14 days to mail). This no-
tice must contain the plan name, address and telephone
number, type of qualifying event, name of qualified
beneficiaries (QBs), a description of COBRA coverage
available, premium amounts, premium due dates, loss of
coverage, last date to elect and when COBRA coverage
will end — along with specifics on who can elect, how
to elect and time frames applied with electing coverage.

COBRA’s termination notice provides information to
QBs when COBRA coverage ends before the maximum
period expires. This notice must include the reason for
early termination, date of termination and any rights a
QB has to elect alternative group or individual coverage.
This notice must be provided “as soon as practicable”
following a determination that COBRA coverage will
terminate, to include following any proper grace periods
to make COBRA payments.

HIPAA uses the certificate of creditable coverage,
which documents previous health insurance coverage,
including the dates that the individual was covered
through a particular insurer. The certificate must be sent
when a covered employee or dependent loses active em-
ployee or COBRA coverage, or when COBRA coverage
ends. The certificate must be sent out “within a reason-
able time after coverage ceases.”

The purpose behind the HIPAA certificate is to show
proper coverage that can be applied toward a new plan
that carries a pre-existing condition exclusion (PCE).
An employer group health plan cannot exclude cover-
age for an individual’s pre-existing condition unless
medical advice, diagnosis, care or treatment was re-
ceived for the condition during a six-month period.
Furthermore, the plan cannot exclude coverage for a

pre-existing condition for more than 12 months after the
start of the waiting period for coverage. If an individual
had other health coverage under another group health
plan, including COBRA coverage, the new plan’s PCE
period must be reduced by the coverage period.

Example. A participant is covered by COBRA coverage
for four months and was an active employee on the plan for
six months before that. The new employer’s 12-month PCE
would be reduced to two months (12 months - 10 months
of creditable coverage).

With the advent of health care reform (the Affordable
Care Act (ACA)), PCEs will cease to exist for plan years
starting on or after Jan. 1, 2014. Currently, PCEs are pro-
hibited for children under age 19. However, the ACA did
not address the HIPAA certificate. Without legislative
action, this HIPAA certificate requirement will continue
into 2014 and beyond even though the underlying reason
(that is, the PCE) will no longer be present.

It’s easy to see how these notices could be combined
as long as all the information is included and sent out on
a timely basis. There are many times when both are re-
quired; therefore, sending them together could be benefi-
cial to both an administrator and the covered individual.
The U.S. Department of Labor (DOL) stated the follow-
ing in the preamble to its COBRA notice regulations:

The Department further believes that allowing plans to
combine furnishing the early termination notice with the
certificate of creditable coverage required under HIPAA
would benefit the qualified beneficiary by providing related
benefit information in a single information package and
would benefit the plan as a result of reduced administrative
costs. For this reason, the Department reiterates the view
expressed in the proposal that nothing in these regulations
is intended to prevent a plan administrator from combin-
ing the furnishing of an early termination notice with the
furnishing of the certificate of creditable coverage.

There are advantages and disadvantages to combin-
ing the HIPAA certificate of creditable coverage and
COBRA notices (that is, combining the peanut butter
and jelly). The advantage of the menu is that a single
information package can reduce administrative costs, as
DOL points out.

However, several factors must be considered as
disadvantages:

e The COBRA election notice (44 days) and ter-
mination notice (as soon as practicable) have

See COBRA & HIPAA, p. 7
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COBRA Quandary

The answer below is intended to interpret specific
situations, and should not be generally applied. Although
your situation may seem similar to the one below, you
may have some unique issues that could lead to a dif-
ferent answer. Therefore, complex issues should be re-
viewed by your legal counsel.

Q. Several employees have children on our health plan
who recently graduated from college. With all the chang-
es to federal law, I'm confused about when we can take
the child off of our plan. What are our options?

A. Before the enactment of health care reform, gen-
erally most employers would keep dependent children
on the group health plan up to ages 19 to 23 as long as
they were full-time students. Therefore in many cases, a
college graduation resulted in a “cessation of dependent
status” that would be a qualifying event for COBRA
purposes. So if certain COBRA notice, timeframe and
premium payment rules were followed, the dependent
child would receive an additional 36 months of health

COBRA & HIPAA (continued from p. 6)

different time frames from the HIPAA certifi-
cate of creditable coverage (within a reasonable
time). Arguably, waiting up to 44 days might not
be reasonable (that is, combining the COBRA elec-
tion notice and the HIPA A certificate). Likewise,
sending the combined notice within a reasonable
time might not be meet the “as soon as practicable”
standard (that is, combining the COBRA termina-
tion notice and the HIPAA certificate).

e HIPAA certificates must be sent whenever there
is a loss of coverage, some of which may not
trigger a COBRA notice (for example, expiration
of COBRA coverage, dropping coverage during
open enroliment).

« Different parties may handle the COBRA no-
tices, making coordination a challenge.

» There is always a risk of covered individuals be-
coming confused when combining two or more
related notices. Particularly with the COBRA
election notice, the recipient is likely to receive
many pages of required verbiage and not fully
comprehend the importance of each document.

The final decision on whether to send these together
or separately is up to the chef. Either way, prudent em-
ployers should make sure all the ingredients in this sand-
wich are provided in a timely and efficient manner. it
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coverage. After that 36-month period expired, the child
would be completely off the plan.

But reform now requires employer plans that provide
dependent coverage to cover children up to age 26. And
even more, plans and issuers cannot condition coverage
on whether a child under age 26 is a tax-code dependent
or a student. Instead, the term “dependent” can only be
defined in terms of the relationship between the child
and the plan participant (that is, the employee) — and
cannot include: (1) financial dependency on or residency
with the participant or primary subscriber (or any other
person); (2) student status; (3) employment; (4) eligibil-
ity for other coverage; or (5) any combination of these
factors. (Note that until Jan. 1, 2014, “grandfathered”
health plans — those in effect before reform’s March 23,
2010 enactment — do not have to offer this extension to
dependent children who are eligible for other employer-
sponsored coverage.)

Separately, the reform law also amended the federal
tax code so that dependent child coverage will continue
to be tax-free (all the way to age 27) even if that child is
not technically a tax dependent for income tax purposes.
And there are lots of other issues to consider. For more
details, see 11124 of the Guide. i
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